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TALKS ON THE GREEN BAG’S POLICY 


3. “LATEST IMPORTANT CASES.” 


HE law periodicals pursue _ several 
methods of treating current court 
decisions. Some are the official reporters 
of the courts of their locality, and print 
verbatim all the opinions handed down 
in a given jurisdiction. Others present digests 
of a large collection of the latest cases offi- 
cially reported and aim in this way to keep 
lawyers in touch with the course of judicial 
decisions. Others choose to copy regular 
reports of cases which they deem of special 
importance or interest to their readers. Each 
of these methods may have a certain utility, 
and specialization accomplishes the same 
benefits among law periodicals as elsewhere, 
but not one of them is suited to a non- 
sectional law publication which aims above 
all things to be comprehensive and up-to-date. 
A law magazine of general circulation 
cannot concentrate its attention upon the 
decisions of any one state, but must keep 
in touch with the trend of case law in every 
part of the country. The decisions of the 
highest federal and state courts must all 
be included in its field of vision. Full ver- 
batim reports must be avoided because correct 
proportions need to be maintained. The 
decisions must be presented in a greatly con- 
densed form. But the form must not be 
too condensed. Many monthly or weekly 
digests are deprived of working value, as 
well as of readableness, by a practice which 
makes them dry and barren excerpts from 
headnotes of cases. It is important not 
alone to state an abstract principle of law, 
but also to express some of the conditions 
under which the legal question arose and 
the general attitude of the court, as indicated 
preferably by its own language. 

The digests to which we have referred also 
suffer frequently from a misguided attempt 
to include unimportant decisions merely 
affirming familiar rules of law and providing 
the practitioner with no valuable working 
material. Obviously chief importance must 
attach itself to cases of first impression and 
to cases dealing with doubtful points, or 
overruling or modifying previous decisions. 
A good digest of current cases must be pre- 
pared with most careful selection. 


The law publications generally confine 
themselves in their notes of cases to those 
accessible in the latest installments of the 
official reports. Both in this country and 
in England these reports are usually issued 
without unreasonable delay, but even under 
favorable conditions these latest cases have 
ceased to be, strictly speaking, a matter of 
news. If after the latest reports or advance 
sheets are published the practitioner is to 
wait for days or weeks for a digest in some 
periodical which will direct his attention to 
these identical cases, it is not easy to see 
the logic or utility of such digests. They 
can by no means keep him in touch with 
contemporary decisions. Only yesterday 
an important case may have been decided 
in some remote state, of which he would 
appreciate securing prompt information. An 
unofficial report of that decision is in no way 
open to objection because it fails to cite a 
volume of official reports. A typewritten 
copy of the opinion can be obtained or the 
official report can be referred to as soon as 
it is accessible to any one else. 

The policy of the Green Bag in seeking to 
point out the latest important decisions in 
all parts of the country without waiting for 
the appearance of official reports was the 
result of well-considered action. We believe 
that this is the only way of making our 
department of notes of cases timely, readable, 
and useful. The reader can feel certain that 
he will miss nothing of truly great importance 
by relying upon this department for his 
information with regard to notable current 
decisions. He can also feel that it is not only 
more up-to-date, but more practical than the 
old-fashioned condensed digest of reported 
cases anywhere from three months to a year 
old. If it is the ambition of counsel to cite 
in his argument the latest possible authority 
on a given point of law, he should gather his 
information by a method involving the 
maximum of directness and the minimum of 
delay. This is the ideal method which the 
department of ‘‘Latest Important Cases” 
in the Green Bag, in placing emphasis on 
freshness and utility, is endeavoring to live 
up to. 
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JUDGE JAMES GRANT 


GREAT LAWYER AND STURDY PIONEER OF IOWA 
FIRST PRESIDENT OF THE CHICAGO AND ROCK ISLAND RAILWAY 
From a photograph made about the year 1866 


[See page 556] 
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The Jones County Calf Case 


Volume XX November, 1909 
By J. S. WoopHousE 
OUR calves, the market value 


of which was twenty-five dollars, 
were the cause of the greatest lawsuit 
in the history of American jurisprudence. 
The litigation started by their sale ex- 
tended over a period of twenty years, 
was tried in seven different counties 
before one hundred and fourteen jurors, 
was four times appealed to the Supreme 
Court of the state, wrecked the fortunes 
of eight men, entailing fees amounting to 
$75,000 for an army of lawyers, and 
concluded with a final judgment for 
$1,000 and court costs amounting to 
$2,886.84. 

This litigation—a monument to the 
cost at which legal redress may be 
secured by a persistent litigant—is 
known as the ‘‘Jones County Calf Case,” 
from Jones county, Iowa. 

Robert Johnson of Anamosa, to vin- 
dicate himself of a criminal charge pre- 
ferred against him by a ‘Horse Thief 
Association’ of pioneer days, fought 
through this long period against seven 
opponents. Since the conclusion of the 
case five of the defendants have died 
without property and two yet live, 
but have never regained a foothold 
since the famous lawsuit consumed 
their wealth. Johnson has prospered, 


but by strange destiny of fate in his 


every enterprise he must cross swords 
with the opponents in his long legal 
duel. When he became a candidate 
for mayor of his city last spring, fifteen 
years after the settlement of the suit, 
his opponent was B. H. Miller, a relative 
of one of the defendants in the twenty 
years’ litigation. Johnson’s record inthe 
“Calf Case’’ for being a_ persistent 
fighter, together with a platform for 
strict law enforcement and a moral city, 
won him the election. He is mayor 
to-day. 

C. E. Wheeler of Cedar Rapids, as a 
young law graduate of Notre Dame, 
received his first retainer from Robert 
Johnson. He made his maiden speech 
in the ‘‘Calf Case’’ and remained in the 
litigation from beginning to end. He 
won his victory after opposing before 
the juries such brilliant orators as Ex- 
Governor Horace Boies of Waterloo. 
When final judgment was rendered he 
was a gray-haired old man and a lawyer 
of experience. 

In the early days of Iowa Robert 
Johnson was a stock buyer in Jones 
County. In June, 1874, he sold to S.D. 
Potter in Greene County fifty head of 
calves. A short time later John Fore- 
man, one of his neighbors, asserted that 
four of the calves belonged to him, and 








550 


in a Greene county justice court, by 
replevin proceedings, recovered their 
possession. To reimburse Mr. Potter 
for the value of the calves Mr. Johnson 
gave him his note. He explained that 
he had bought the animals from a 
stranger who gave the name of Smith. 
In a country 
store at Olive 
the' proprietor 
and several loung- 
ers heard the bar- 
gain made be- 
tween Johnson 
and the stranger. 
Shortly after this 
proceeding an in- 
dictment was re- 
turned in Jones 
county against 
Johnson, charging 
him with having 


stolen the four 
calves. Johnson 
and a brother 
then went to 


Greene county 
and had Potter 
point out the four 
claimed by Fore- 
man. They 
proved to be high- 
grade calves, 
whereas Johnson 
had bought 
scrubs of Smith. Then Johnson dis- 
covered for the first time that he had 
not handled the Foreman calves at all 
and began to believe he was the scape- 
goat for another’s crime. He refused to 
pay the note he had given Potter, on the 
ground consideration. 
Suit was commenced against him in 
justice court, and after along and expen- 
sive litigation Johnson was defeated and 
had to pay the note, on the ground it was 
in the hands of an innocent purchaser. 


there was no 
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ROBERT E. JOHNSON 


Who only after twenty years of tedious and costly 
litigation fully vindicated his innocence 
of having stolen the four calves 








When he was indicted Mr. Johngoy 
filed a motion to quash because of , 
defect. The prosecution of Johnson was 
prompted by an organization of thos 
early days known as the ‘Horse Thie 
Association,”’ perfected as a protection 
against the prevailing wholesale stealing 
of stock. A few 
days before the 
court gave con- 
sideration to this 
motion Johnson 
found on his 
horse block near 
his home a note, 
accompanying a 
piece of rope tied 
in a hangman's 
knot. It read: 


“In view of the 
indict- 
ment we 
stand 
are under, we 
understand that 
you calculate to 
have the indict 
ment aside. 
We advise you to 
appear 
tried under the 
indictment with 
the defect, if any 
exists, or take 
the lamented Greeley’s advice and go 
West, or take this—’”’ 


present 
under- 
that you 


set 


and be 


WE, THE COMMITTEE. 


Johnson was a fearless man. He 
pursued his motion. The indictment 
was quashed. Another was returned. 
A change of venue was taken to Cedar 
county. He was tried, and the juwy 
disagreed by a vote of eleven for acquit- 
tal and one for conviction. Then one 
night his house and barn were myste 
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riously burned to the ground. He was 
tried a second time and acquitted. 
Johnson determined to have revenge 
and vindication. He gathered informa- 
tion concerning the membership of the 
“Horse Thief Association,”’ and on May 
93 1878, started suit in Jones county 
for malicious prosecution, demanding 
$10,000 damages from E. V. Miller, 
David Fall, George W. Miller, Abe Miller, 
John Foreman, S. D. Potter and Herman 
Keller. A change of venue was taken 
by the defendants to Linn county and 
from there a change was taken to Benton 
county. The case was tried here first 
with a disagreement of the jury. It 
was tried a second time and Johnson 
recovered a verdict for $3,000. The 
court set the verdict aside. A change 
of venue was then taken to Clinton 
county. At the conclusion of the trial 
there Johnson secured a verdict for 


$7,000. The court set that verdict 
aside. A change of venue was then 


taken to Blackhawk county. There 
Johnson again won. This time the jury 
said he should have $5,000. From 
this verdict the defendants appealed 
to the Supreme Court of Iowa and the 
case was reversed. On the next trial 
in Blackhawk county, Johnson was 
awarded, by the jury, a verdict for 
$6,000. From this the defendants 
appealed to the Supreme Court and again 
the case was reversed by this highest 
tribunal. On the last trial in Blackhawk 
county, Johnson recovered a verdict 
for $1,000 against six of the defendants, 
the court having instructed the jury 
to return a verdict for the defendant, 
Herman Keller, whose connection with 
the “Horse Thief Association’”’ was not 
proven. The six remaining defendants 
fled one motion to arrest judgment 
and another for a verdict for the de- 
fendants on the ground the findings were 
in conflict with the general verdict, the 
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CHARLES E. WHEELER 


The attorney who fought Mr. Johnson’s long battle 
in the courts to a successful issue 


judge having submitted certain specific 
questions for the jury to answer. Both 
motions were overruled and judgment 
rendered against the six defendants. 
Thereafter they appealed and judgment 
of the lower court was affirmed, Jan- 
uary 27, 1891. 

When it came to the payment of the 
trial costs the defendants against whom 
the verdict stood wished to pay but 
six-sevenths of them, contending the 
defendant should pay his 
They once more 


exonerated 
share of the defense. 
went to the Supreme Court on this 
question and the higher tribunal directed 
the six to pay the total costs of the de- 
fense. This last ruling made 
December 20, 1894, so the case consumed 
from the beginning twenty years. 

E. V. Miller, Abe Miller and H. D. 
Keller died about the close of the litiga- 


was 
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tion without property. John Foreman 
died about six years ago and David 
Fall three years ago. George Miller 
is now living in Anamosa at the age of 
ninety years, with but little property. 
S. D. Potter is still living in Greene 
county, but has no property. 

Robert Johnson is now seventy-one 
years old, having been born in Delaware 
county, Ohio, in 1838. He was married 
in Jones county in 1861 to Miss Mary 
Saum and they raised a daughter and 
son to womanhood and manhood during 
the progress of the Jones County Calf 


Case. Concerning the suit, Mr. Johnson, 
who is wealthy and recently gave , 
substantial contribution for the building 
of a new church, says: 

“IT know I was right in this case, | 
do not regret the tiresome litigation, 
My honor and integrity were questioned, 
It pays to fight under such circum. 
stances. I lost my farm of one hundred 
and sixty acres and all my property, but 
I feel well repaid. My wife, my children 
and my friends know now I was inno- 
cent and I can look any man in the face 
without a blush.” 








An Old Boston Firm of Law Publishers 
in a New Home 


HE Green Bag deems it appropriate, 
in connection with the removal 
of the publishing house of Little, Brown 
& Co. from the location on Washington 
street, Boston, which it had occupied 
for about eighty years, to a new site 
on Beacon Hill, to present to its readers 
a short sketch of a firm which has had 
a long and honorable history and is 
familiarly known to lawyers as one of 
the foremost in the country in the 
publication of law books. 

The former headquarters of the con- 
cern served as a general meeting place 
for leading members of the American 
bench and bar for years. This is known 
to be one of the three or four oldest 
American firms of law publishers and 
booksellers now doing business. Its 
origin dates back to 1784, when Ebenezer 
Battelle kept a bookstore on Marl- 
borough street, then that part of the 
present Washington street south of 
School street and north of Eliot street. 


The business changed hands several 
times until Timothy H. Carter, an 
apprentice, left in sole charge of the 
bookstore (when it was owned by Jacob 
A. Cummings and William Hilliard), 
foresaw the importance of law books. 
After he was admitted as a partnerin 
1821 the firm name became Carter, 
Hilliard & Co. Mr. Carter devoted 
most of his time to the production of 
law books, and from that time the 
number and importance of the legal 
text-books commenced to __ increase. 
Finding the work too much for him, Mr. 
Carter advertised for a clerk, and Charles 
C. Little was hired. When Mr. Cum- 
mings died and Mr. Carter had with- 
drawn from the firm, Harrison Gray 
came in, and in 1827 a new firm, under 
the title of Hilliard, Gray & Co., was 
formed, the ‘‘Co.’’ being Mr. Little. 

In 1830 the firm moved to 112 Wash- 
ington street, afterwards changed 10 
number 254. There its business in law 
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JAMES BROWN, 1800-1855 


Who had charge of the importations and rose to a 
position of enviable distinction among 
American publishers 


books, and the importation of foreign 
books as well, became an even greater 
factor, so that in 1837, when Mr. Little 
and James Brown, the latter of the firm 
of Hilliard & Brown, proprietors of 
the University Book Store at Cambridge, 
became the sole owners, the foundation 
of a foremost law-publishing and book- 
seling house had already been laid. 
From Charles C. Little and James 
Brown, in 1837, the firm name was 
changed to Little, Brown & Co. a few 
years later, and this name is likely to 
remain unchanged. 

It was Mr. Little who had control of 
the law department until his death in 
1869, Mr. Brown assuming charge of 
the foreign importations. Mr. Little 
was born in Kennebunk, Me., July 25, 
1799. Early in life he went to Boston, 
and entered a shipping house on Long 
Wharf. Remaining there a short time, 
he went to Charleston, S. C., for the 
winter, and upon his return entered 


the employ of Carter, Hilliard & Co. 
His career as a business man was a long 
and honorable one. “Integrity, up- 
rightness, and great prudence charac- 
terized all his business transactions, and 
his conduct towards his assistants was 
gentlemanly and courteous’’—was the 
verdict of one of his contemporaries. 
He died in Cambridge, August 8, 1869. 

James Brown was born in Acton, 
Mass., in 1800. When eighteen years 
old he began as clerk and general 
assistant in Hilliard’s Cambridge book- 
store. He was but twenty-six years old 
when he became a member of the firm 
of Hilliard & Brown. He died suddenly 
in March, 1855, his death coming as a 
great shock not only to his intimate 


friends but to the bookselling world 
generally. On Mr. Brown’s first visit 


to London, in 1841, he met John Murray, 
who treated him with a “cordial and 
hospitable kindness’; and he named 





CHARLES C. LITTLE, 
Who in the course of a long and memorable busi- 
ness career brought out many works which 
have since}become noted legal classics 


1799-1869 
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THE ORIGINAL BUILDING 


At 254 Washington Street, Boston, the home of 
the concern from 1830 until the fall of 1909 


his youngest son after the eminent 
London publisher. Mr. Brown was a 
man of fine presence and affable manner, 
cultivated and liberal. At the time of 
his death he had won the enviable 
distinction of being considered by his 
fraternity the most representative mem- 
ber of the profession he loved so well, 
and to which he was an honor. 

After Mr. Brown’s death, Augustus 
Flagg, who entered the employ of Little 
& Brown when he was twenty-one, and 
who was admitted to partnership in 
1846, became purchaser abroad of for- 
eign books for the house. From 1869, 
when Mr. Little died, to the time of 
Mr. Flagg’s retirement from business, in 
1883, he was managing partner—and no 
one was better acquainted with the 
book trade of a half century ago. He 
was succeeded by John Bartlett, author 
of “Familiar Quotations’’ and other 
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works. On Mr. Bartlett’s retirement, 
John Murray Brown, the youngest gop 
of James Brown, became the senio; 
partner, and he remained at the head 
of the firm until his death in April, 1908, 
maintaining the high publishing stan¢- 
ard which his father and his associates 
had established. 

In the present firm are 
Charles W. Allen, James W. McIntyre 
and Hulings C. Brown, who, through 
years of training in this house, and 
backed by its traditions, 
the work along in the same lines, but 
are gradually widening and broadening 


associated 


are carrying 


its scope. 

The old Little & Brown store at 254 
Washington street, in a building owned 
by Harvard College, came to be the 
rendezvous for those who sought the 
standard or the newest legal literature, 
and for lovers of the best and rarest 














THE NEW BUILDINGS 


At 34 Beacon Street, on Beacon Hill, overlooking 
Boston Common 
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books as well. Rufus Choate was a 
great lover of fine books and he fre- 
quently visited Little & Brown’s. Daniel 
Webster was a large buyer of costly 
English books, but it used to annoy him 
to have people following him and watch- 
ing him when he was making his pur- 
chases. 

Wendell Phillips 
was a good customer, 
and anything per- 
taining to American 
history, no matter 
in what language, 
would bring George 
Bancroft, the his- 
torian, to the store. 
Justice Story was a 
large buyer, particu- 
larly of books on civil 
law. He is said to 
have been a rapid 
taker, and many 
animated conversa- 
tions took place at 
254 Washington 
street between Story 
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scription edition. The works of Francis 
Parkman, by some considered greatest 
of American historians, Palfrey’s ‘‘New 
England,” Bartlett’s ‘‘Familiar Quo- 
tations,’ Captain Mahan’s epoch-making 
works on sea power, the first standard 
library edition of Dumas, and the trans- 
lation of the histori- 
cal novels of Hen- 
ryk Sienkiewicz are 
among the firm’s 
achievements in gen- 
eral literature, a 
branch which has 
been greatly de- 
veloped since the ac- 
quirement of the 
publishing business 
of Roberts Brothers 
in 1898. 

In forsaking the 
Newspaper Row of 
Boston, so called, for 
larger and better 
quarters on Beacon 
Hill, Little, Brown 
& Co. are one of the 


and Chancellor Kent. JOHN MURRAY BROWN three particularly 
It is not SUTPTIS- Who as senior partner maintained the worthy 10 ted pu blishing 
ing, therefore, that traditions of the firm with ability firms of New England 


the firm’s list of legal 
authors included such 
names as Kent, Story, Greenleaf, Parsons 
and Washburn, whose early treatises 
through frequent and careful revision 
have retained their prestige. Perhaps no 
house has brought out more works of 
American statesmen. Among the most 
notable have been ‘‘The Life and Works 
of Washington,”’ by Jared Sparks, in 
twelve volumes, Sparks’ American bio- 
graphy in two series, twenty-five volumes 
in all, a ten-volume edition of the works 
of John Adams, Edward Everett’s works, 
Winthrop’s speeches, also Daniel Web- 
ster’s works, which have been recently 
added to and brought out in a new sub- 


until his death in 1908 


which have taken for 
offices and _ sales- 
rooms houses overlooking the historic 
Boston Common, and formerly occupied 
by Boston’s foremost families, the other 
two firms being the Houghton, Mifflin 
Co. and Ginn & Co. Now, without the 
uproar of traffic and the cry of the 
newsboy to disturb them, the present- 
day lover of fine books or the seeker 
after any legal treatise may enter the 
well appointed sales rooms located at 
the corner of Beacon and Joy streets 
and leisurely examine the well-stocked 
shelves, undisturbed save by the rustling 
leaves on the Common or the honk of 
the passing motor car. 








James Grant, a Model American 


By Witus Bruce Down, oF THE NEw York City Bar 


B* whatever undeserved good for- 
tune it was, I found myself in 
the year 1908 a director of the New 
York County Lawyers Association, of 
which Hon. John F. Dillon was Presi- 
dent. 

From my membership in that board 
and that acquaintance I became pos- 
sessed of the desire to look up particu- 
larly the essential features of the life 
of the subject of this sketch. Then 
followed the intent to write the sketch 
and the act itself. 

It happened in this way: After a 
meeting of the board of directors of that 
Association, one day in the late winter 
of 1909, it so happened that Judge 
Dillon and I went uptown in the same 
car on the elevated road. We sat 
together, and presently he inquired of 
me whether he was correct in his infor- 
mation that I was a native of North 
Carolina. I said, ‘‘Yes.’”’ Thereupon he 
commenced to run off the names of 
the great lawyers of that state with 
whose lives and works he was familiar; 
William Gaston and Chief Justice Ruffin, 
Judges of the Supreme Court, eliciting 
his most cordial approval. He was in a 
sort of half-abstracted reminiscence 
in alluding to these men, and lapsed 
into complete silence after he had 
finished speaking of them. Then in a 
few minutes he began talking again, 
as if he were giving me some informa- 
tion for my own good. 

“I think I owe more of my success 
as a lawyer, whatever it may have been,” 
he said, ‘‘to a native of North Carolina 
than I do to any other human being.” 

“‘Who was that?” I inquired. 


‘Judge James Grant of Iowa,” said 
Judge Dillon with emphasis. ‘‘When 
I was a boy he was the most conspicu- 
ous lawyer in my town, Davenport, if 
not in the whole state of Iowa, and, 
owing to my desire to become a lawyer, 
he urged me to make free use of his 
library, which I did. It was a large 
satisfactory library for those days, and 
I derived great benefit from my use 
of it. I am sure it was while I was read- 
ing Judge Grant’s books that I conceived 
the idea of writing my own book on 
‘Municipal Corporations,’ which is now 
about to be issued from my hands in its 
fifth edition after the lapse of many 
years.”’ 

It is well to observe that Judge Dillon 
was in his seventy-seventh year when 
he made this remark, and that he 
passed the seventy-sixth year of his 
career in more _ painstaking labor, 
especially on his book on corporations, 
than he had ever expended in any other 
year of his life. 

Now, it is doubtless to my shame that 
I had never heard of Judge Grant before, 
but it is true, and I said so. 

‘Well, he wasa great man,”’ said Judge 
Dillon; ‘‘a son of the state in which you 
and he were born, and a member of the 
profession to which you and I belong, 
he did at least one thing that, I suppose, 
no other lawyer ever did since the be- 
ginning of the profession.”’ 

‘What was that?” I inquired. 

“It was this!” he said. ‘‘After the 
Civil War, when all his people in the 
South were impoverished to the point 
of starvation, he sent down there and 
offered to move his poor relations to the 
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West, and I believe that he did trans- 
port about twenty of them and estab- 
lished them in new homes in Iowa and 
elsewhere, so that they became prosper- 
ous and useful citizens.”’ 

“That was certainly a striking fact 
in a man’s life,” I thought, and I said 


case. From Judge Dillon I obtained 
the addresses of three nephews of Judge 
Grant, all shining lights of his benefac- 
tion, one of whom, Ex-Gov. James B. 
Grant of Denver, responded in person, 
when in New York on business, to my 
solicitations for information about his 





so, and I warned 
Judge Dillon that 
Ishould call upon 
him to help me 
brush away the 
dust of time 
from the figure 
of this strong 
man,and perhaps 
help me make it 
stand out promi- 
nently before the 
people of the 
country who 
knew him as a 
lawyer, man of 
affairs and bene- 
factor. 

We shall see 
that he was, in- 
deed, one of the 
most sterling, 
worthy, helpful, 
interesting and 
delightful char- 
acters that ever 
ornamented the 
profession of 
law, or blessed 
any common- 
wealth by his 
work and labors. 

There is some- 
thing about the 
Writing of a bio- 


gtaphical sketch like the building of 
anest by a bird. 
found and there another, like so many 
straws, and so the progress goes on until 
the work is finished. 


HON. JOHN F. DILLON 


As he was about 1879, when he left Davenport 
for New York 


Judge Dillon, who found encouragement in the 
early years of his legal career in the example of 
Judge Grant, and traces the source of his work on 
‘‘Municipal Corporations’? to that jurist’s great 
library, dedicated the second volume of his ‘‘Circuit 
Court Reports”’ to his long-time friend and benefac- 
tor, as follows: ‘‘For five and thirty years we have 
lived in the same town, and during the latter half 
of that period much of my time has been spent in 
your library. It gives me pleasure to avail myself 
of a graceful usage to record my high regard for 
you as a lawyer and a citizen, and my sincere at- 
tachment to you as a friend.” 


avail. 
Now, 


Here one fact is 


among 
It was so in this 





there was 
the Highlanders who 
transported to this country by order 


illustrious uncle. 
Another nephew, 
Dr. William 
West Grant of 
Denver, also 
assisted with his 
pen in giving 
valuable data, 
and yet another 
nephew, who 
was formerly the 
law partner of 
Judge Grant, 
Hon. Whitaker 
M. Grant of 
Oklahoma City, 
aided with val- 
uable reminis- 
cences about our 
subject’s career 
on the social 
and domestic 
side. Then there 
were books and 
papers that 
turned up, where- 
from additional 
data and in- 
formation were 
obtained, and 
thus all the ma- 
terial which 
seemed to be 
necessary for the 
making of this 


sketch was discovered and made of 


a James Grant 


were 
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EX-GOV. JAMES B. GRANT 
of Denver, Col. 


Nephew and protégé of Judge Grant and his 
partner in mining and smelting 


of King George II, after the Battle of 
Culloden. He settled at Norfolk, Va., 
but afterwards moved to North Caro- 
lina and took up his residence at En- 
field in Halifax County, where the family 
estate is still located. 

There was another James Grant, the 
father of the subject of this sketch, who 
was born and reared on that estate and 
had a numerous family, and then James 
Grant the third made his entrance 
upon the stage of life there on December 
12, 1812. While it is peculiarly appro- 
priate, as will presently appear, to bear 
in mind the seven stages, quoted so often 
from Shakspere, it does not behoove 
us to linger upon that phase of our 
subject’s life which saw him an infant, 
‘‘Mewling and puking in the nurse’s arms, 

And then the whinning school boy with his 
satchel 
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And shining morning face, creeping like snail 
Unwilling to school.” 

It is well to observe, however, that 
he was a precocious child, and after 4 
primary education at a country school 
where the classics were taught, he was 
prepared for the University at Chapel 
Hill, North Carolina, at the early age 
of thirteen years. When he went down 
with his father, who also had attended 
the University, to matriculate, his 
entrance was frowned upon because he 
was so small and so young. Under the 
advice of the president of the University 
he was taken back home and put on the 
farm for outdoor exercise for two years. 
Then in 1828, at the age of fifteen, he 
returned to the University and gradu- 
ated high up in the class of 1831. He 
was so advanced when he returned to the 
University after his vacation, that he 
was able to enter the sophomore class, 
and thus finished the curriculum before 
he was nineteen years of age. He was 
a most proficient student, ranking high 
in all things, but especially in mathe- 
matics and the classical languages. 

After graduation he taught school 
about two years at Raleigh, the capital 
of the state, and while there he studied 
law, having decided upon a career at 
the bar. 

This brings him to twenty-one years 
of age, when we discover in him the first 
manifestation of that combination of 
intelligence and courage which made 
him the great man he became. 

Let us take a look at him and see 
what his physical appearance was at that 
time. Of small stature, being not over 
five feet eight inches in height, he had 
a frail and delicate body, which gave 
no promise of developing strength and 
Indeed, he was always 4 
man of delicate health. He had, how- 
ever, well-shaped limbs, and a head 
larger than the ordinary, which was 


ruggedness. 
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surmounted by an abundance of dark 
hair. His eyes were of that changeble 
gray which is associated so often with 
genius. His movements were quick, 
and he gave every indication of being a 
person of nervous but decisive tempera- 
ment. His nose was prominent and his 
mouth was somewhat broad and firm, 
and his voice deep and commanding. 
On the whole, his personality, as he 
came to maturity, could not have been 
considered heroic, but it bore every 
impress of great capacity and great 
determination. 

He had somehow acquired an aversion 
to slavery and for that reason he desired 
to emigrate from the South. He loved 
and respected his parents and therefore 
he did not communicate his aversion 
for slavery to them; he did not wish to 
cause a discussion which might give 
annoyance or distress to his mother and 
father. Hence he resolved to find a 
path over the hills of his native state, 
and into the partly undiscovered West. 
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He saddled his horse, and with a few 
hundred dollars, which he had saved 
out of his earnings as school teacher, he 
headed for the Blue Ridge, as the 
mountains of North Carolina were and 
are familiarly called, and thence wended 
his way into the blue grass of Kentucky. 
Then, somehow, things drifted in the 
wind from the Northwest that there 
was a place on Lake Michigan, called 
Chicago, which had about five hundred 
inhabitants, and a great future. Young 
Grant took his chance with many other 
persons and headed for Chicago. There 
he obtained a license to practise law 
in January, 1834; and it is noteworthy 
that he had a fist fight over his first 
client. It is hard, perhaps, for the young 
lawyer to have to suffer corporal pun- 
ishment for the sake of his client’s 
cause, but the client is not likely to 
forget the fact or to scrutinize the bill 
too closely under such circumstances. 
Young Grant found ample proof of 
these truths in a short while, for we 








JUDGE GRANT’S OLD RESIDENCE IN DAVENPORT 
From a photograph taken in 1878 
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find him presently enjoying the fruits 
of a large clientage, and making and 
saving money. 

The people of Davenport, Iowa, have 
reason to say that it is an ill wind that 
blows nobody good, for the lake winds 
at Chicago impaired our subject’s health, 
and his physician 
advised him on 
that account to 
locate further 
west. We may 
say, therefore, 
with entire re- 
gard for the 
truth, that he 
was blown west 
to a site near the 
present city of 
Davenport, Iowa. 
He settled there 
on the 18th day 
of June, 1838. At 
that time the 
state of hishealth 
was so poor that 
he seriously con- 
templated spend- 
ing the remainder 
of his years on 
a farm, and for 
that reason he 
bought a place 
on the river about 
twelve miles from 
the site of the 
present city of Davenport, and took 


up his residence there. At that 
time, Davenport proper was not in 
existence, but when the settlement 


commenced to grow up he moved into 
Davenport and continued to reside there 
for many years. Now, Iowa was not 
even a territory at that time, but it was 
created one five days later by an act 
of Congress; so it appears that young 
Grant exercised good judgment in lo- 
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DR. WILLIAM WEST GRANT 
of Denver, Col. 


Nephew and protégé of Judge Grant, and the first 
surgeon to perform a successful operation 
for appendicitis, January 4, 1885 





cating at a place which would be securely 
within the protection of the laws of 
the United States government. 

On the 8th day of January, 1839, he 
married his first wife, Sarah E. Hubbard 
of Massachusetts, but she unfortunately 
died in June, 1842. Then in January, 
1844, he married 
Ada C. Hubbard, 


who had emi- 
grated from Ver- 
mont to Scott 


county, Iowa, of 
which Davenport 
was the county 
seat. She, too, 
died about two 
and one-half 
years later, and 
then in the month 
of June, 1848, 
James Grant took 
unto himself a 
third wife, Eliza- 
beth 
Leonard, who was 


Brown 


a native of Gris- 
New Lon- 
don county, Con- 
necticut, who 
proved to be in 
all respects a 
model helpmate, 
and survives her 
husband to this 
date, enjoying a 
green old age with her people in the 
West. Although a child was bornof each 
the first and second marriages, neither 
of them survived the tender years. 

We now have our subject firmly 
attached to the soil of Iowa, in which 
he was destined to spend his great 
energies, and to achieve lasting fame. 
It is well enough to take note of some 
of the essential qualities upon which 


wold, 


he relied for success. 
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He was conscious, of course, of a 
strong capacity to see, understand and 
utilize the material things that were 
aground and about him. His education 
had been thorough and he had been 
equipped in mind to make his calcula- 
tions within the smallest fractions of 
exactness. He 
was prepared to 
do his life’s 
work without 
much waste. He 
was trained to 
look at the es- 
sential and dis- 
pense with the 
non-essential 
thing. All of 
these elements of 
his mentality 
resulted in what 
Judge Dillon him- 
self has charac- 
terized as “‘prac- 
tical sagacity 
which amounted 
to genius.” But 
by reason of his 
power of elimina- 
tion and his con- 
scious strength 
to perceive and 
utilize the essen- 
tial thing, he 
was made bold to 
take hold of large 
problems. From first to last his mind 
was broad and daring. 

We see him as a lad planning a uni- 
versity course, and as a youth the 
principal of a school in the capital of his 
native state, and as a young man just 
turned his majority a pilgrim on horse- 
back on what he himself called a forty 
days’ journey from Raleigh to Chicago 
by way of Kentucky. Afterwards a 
bold pioneer to the West taking up his 
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residence on a farm near Davenport, 
but laying the foundations for the 
greatest legal career that any man ever 
achieved in that state. 

It was part of his great plan of life 
to possess all the implements of his 
profession and to have them easily at 
hand. He seemed 
to realize the 
truth of Shars- 
wood’s maxim, 
that the lawyer’s 
difficulty “‘is not 
so much to know 
the law as where 
to find it.’’ 
Therefore he 
commenced to ac- 
cumulate law 
books, and in the 
course of time 
possessed the 
largest and most 
satisfactory li- 
brary in the 
state of lowa. 
It was indeed 
the largest law 
library in the 
Northwest, and 
contained more 


of Oklahoma City, Okla. than six thou- 
Sometime law partner of Judge Grant, and sand volumes, 
United States Attorney in Alaska which were ac- 
1885-1889, under Cleveland cumulated at an 
expense, since 


most of the volumes were extremely 
rare, of something like fifty thousand 
dollars. This library was offered to the 
practising attorneys of its owner’s ac- 
quaintance, and many of them freely 
consulted his books when working up 
cases against him. Concerning this 
library, Judge Dillon relates the follow- 
ing interesting fact :— 

When the legislature required a term of 
the Supreme Court of the state to be held 
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twice a year at Davenport, it was made a 
condition that it should be without cost to 
the state, a species of economy, by the way, 
which has nothing to recommend it. The 
better to accommodate the court and the 
bar, Judge Grant fitted up a room for the use 
of the court above his library, and set it 
apart for them for several years, neither 
receiving nor expect- 

ing compensation. 

The judges and bar 

of the state cannot 

but feel how much 

they are indebted to 

him for access to a 

library which was 

until recently the 

only one in the state 

at all complete. 


He was a great 
and a _ systematic 
worker. It was his 
habit to rise early, 
sometimes as early 
as four o'clock, 
and he was often 
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three of his wife’s nephews and nieces, 
and two of his own; I made three 
Within a year he had three more of his 
own and one of his wife’s, and besides 
these he had three more of his own of 
at school, who some part of that time 


were at the house.’’ All of these nephews 








found by members 
of his household 
delving into books 
by candle light. The wonder is that he 
had time to study so many things and 
become thorough in them. It is surely 
a great task for any man to master the 
profession of law, but he became, as we 
shall presently see, a master of railroad- 
ing and mining and smelting also. He 
was not an experimenter in anything, 
but he was a schooled and graduated 
expert in law, metallurgy and railroading. 

One would think that his time was 
all devoted to work, but it was not so. 
Under the roof of his Davenport home, 
after the war, he had a household such 
as has seldom been seen in this or any 
other country. The following account 
of it was given by his nephew, Hon. 
Whitaker M. Grant: ‘‘When I went to 
his house in 1868, the family consisted 
of himself and wife, his mother-in-law, 
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and nieces were under age, and _ the 
eldest Judge Grant 
had surely assumed a great task in under- 
taking to care for and educate these 
children. He had, to be exact, twenty- 
four nephews and nieces in the South, 


was seventeen. 


and his offer was to each and every one 
of them that he would transplant them 
at his own expense and provide for them 
amply if they would emigrate to the 
West. Twelve of thein accepted his 
offer. He was not a rich man at that 
time, and his fortune did not exceed 
seventy-five thousand dollars when he 
undertook this prodigious work of kin- 
ship and humanity. He threw himself, 
however with his accustomed zeal and 
thoroughness into the duties of paler 
familias for all his nephews and nieces 
who had accepted his offer to come 10 
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the golden West and grow up with it. 
He laid down certain hard and fast rules 
by which they were to be governed, and 
he would tolerate no departure from 
those rules. One of those rules was that 
the children were all to be in bed at ten 
clock at night; another more im- 
portant one was that they were to render 
an account to him of the expenditures 
of all the money he advanced to them. 
He had no patience with deception or 
duplicity of any kind. It is highly 
profitable to note that his demand upon 
himself was for the truth on all occasions, 
enabling him to become an expert in 
detecting an error or falsehood in other 
people. That is one of the secrets of 
agreat lawyer. 

It was one of his ideas in hygiene 
that fruit should not be eaten after 
nightfall, and therefore he commanded 
the occupants of his household to observe 
this rule. The idea provoked a great 
deal of merriment among the youngsters, 
who thereupon took delight in concealing 
apples in their beds and eating them 
immediately before going to sleep. On 
one occasion, the Judge had his sus- 
picions aroused that his orders were 
not being obeyed in this particular, 
and he unexpectedly burst into the 
room where several of the children were 
about to go to sleep. They gasped at 
his appearance and tried to conceal 
among the bedclothes the apples they 
were eating. They were fairly caught, 
but the Judge suppressed a broad grin, 
and left the room immediately, saying, 
“‘l advise you to keep the rest of them 
until breakfast.”’ 

In all essential things he was adamant; 
in things desirable but not vital he had 
the softness and sweetness of a rose. 

He was always fond of horses and 
chickens. He had high-bred horses 
and game chickens about him. He was 
fora number of years president of the 
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American Trotting Association. It 
would be unfair to conceal the fact that 
he took great delight in seeing game 
cocks fight, and he personally pitted 
his game birds against those of any of his 
neighbors who might wish to challenge 
him. He undoubtedly drew his fondness 
for this sport from the South, where 
it was formerly a favorite pastime 
among men generally. 

It is both useful and highly interesting 
to consider more minutely the relation- 
ship between Judge Grant and his 
nephew, James B. Grant. The Governor 
would not himself admit any favoritism, 
and doubtless none was intended, but 
circumstances created it, and perhaps 
the secret of it lay in the fact primarily 
that the nephew’s name was James. 
From the time of George II there had 
been at least one James in the family. 

When young James B. Grant reached 
Davenport and consulted his uncle, 
he found no disposition to select a 
career for him, or to hamper him in 
whatever career he might select for him- 
self. Judge Grant told him that if he 
wished to become a lawyer he would 
help him to that end to the exent of his 
ability; but the young man did not like 
this profession, for the reason, given by 
him, that he had not a classical educa- 
tion. The upshot of it was that he chose 
the profession of civil and mining en- 
gineer and went to Cornell for that 
reason, where he was graduated in 1875; 
he then went to Freiburg, Germany, 
for two years, returning by way of 
Australia and New Zealand and San 
Francisco, which was a long journey 
in those days. His education at home 
and abroad had cost his uncle about 
eight thousand dollars. 

One would think thatthe Judge might 
well have left his nephew to shift for 
himself at this point, but it was not so. 
Not a great while after the young man 
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returned from Germany, but after he 
had essayed some independent work 
of his own selection, his uncle volun- 
tarily loaned him five thousand dollars 
with which he advised him to buy a 
mining property in Colorado. This the 
young man did and received two thou- 
sand more with which to open the mine. 
Then he found to his chagrin that he 
had opened only a hole in the ground; 
that all of his engineering and mining 
skill, acquired at so great an expense, 
had gone for nothing. He had lost his 
uncle’s money and had made a dismal 
failure of life. 

It did not seem so to his uncle. The 
judge promptly sent for the nephew, 
and his wife wrote an affectionate letter 
telling him not to bother about the lost 
money, that it was not a great amount, 
and that the Judge would not worry 
over it. When young Grant came to 
the presence of his uncle he was amazed 
to hear the older man say that he had 
expected the loss of the money and was 
rather glad of it because it would help 
to develop the bump of caution on his 
nephew’s head. He then informed his 
nephew that he had planned to give 
each of his nephews and nieces the 
amount of twenty thousand dollars by 
will, but that he would give the share 
set apart for James B. Grant to him at 
that time, if the nephew would accept 
it, and go in partnership with him and 
build a smelter at Leadville to cost not 
less than forty thousand dollars. Judge 
Grant proposed to put up the other 
twenty thousand dollars himself. This 
proposition so astounded the young man 
that he thought he had better have a 
few days in which to consider it, and at 
the expiration of that time, he went 
back and told his uncle that he felt he 
could not accept the offer, that if it 
was all the same he would wait until his 
uncle’s death for the money that was 
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coming to him. At this, the Judge 
laughed heartily, and said he would not 
be done out of his project to utilize 
the highly educated talents of his 
nephew in work with himself. 
therefore submitted another proposition 
which was to the effect that he himself 
would supply all the capital and take 
all the risk, and that young Grant must 
go out and build the smelter and operate 
it, and if it should become profitable 
the two would become partners upon 
certain terms which were made by the 
originator and proposer of this daring 
enterprise. As the result of this last 
proposal on the part of Judge Grant, 
the young man went to Leadville, which 
was then in the beginning of its renown 
as a mining centre, and bought a prop- 
erty which proved highly profitable, 
This was in the year 1877. During 
ninety days of operation of the smelter, 
in 1878, they made a profit of thirty 
thousand dollars, and in one month of 
1879 they made thirty thousand dollars, 
and in 1880, after fifteen months and 
seven days they had three hundred and 
sixty thousand dollars profits. The 
judge got back his advancements with 
eighty thousand dollars profits, having 
made the most liberal allowance to his 
nephew for producing these splendid 
results. 

Judge Grant then became very much 
interested in mining enterprises and 
had at one time about half a million 
dollars invested in these properties. 

An extraordinary circumstance in 
his life was that when he was past the 
age of sixty years he went to the Boston 
Institute of Technology and took a course 
in metallurgy, placing himself on an 
equal footing with the other students 
and reciting with them. This required, 
of course, several months. Afterwards, 
when one of his friends inquired why he 
did this extraordinary thing, he stated 
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that in the course of his dealings with 
his nephew, James B. Grant, while they 
were operating a smelting property at 
or near. Leadville, that gentleman po- 
litely informed him that he knew little 
or nothing about that business and that 
it would be to their joint interests if 
he would return to Davenport and de- 
vote himself to his chosen occupation of 
practising law. He said he could not 
stand to have any nephew of his say that 
he did not know all about any business 
in which he was engaged. We may be 
quite sure that thereafter he was not 
afraid to talk about minerals with his 
expert partner, who bore diplomas from 
Cornell and Freiburg. 

Perhaps the reader will infer that this 
course of conduct towards James B. 
Grant was exceptional, but it was not. 
It was characteristic of Judge Grant. 
He never made any small plans. He 
never did anything by halves. He was 
all for his work and for the project in 
hand. Like a mariner who knew his 
port and was confident of his craft, he 
feared no sea or weather, but rather 
enjoyed the uncertainty of the deep 
and an occasional tempest. 

Further evidence of his daring is 
seen in the fact that on one occasion he 
proposed to two of his nephews, young 
James B. Grant and William Keiser, 
that he would equip them with a letter 
of credit for fifty thousand dollars if 
they would go down to Texas, buy three 
thousand head of cattle and drive them 
over the country to the Chicago market. 
This was in 1871. The boys reluctantly 
accepted the proposition, got on their 
horses and rode twelve hundred miles 
through woods, over plains and across 
the lands of many Indian tribes to the 
cattle country, but there the project 
came to an end. They found the cattle, 
but concluded not to buy because the 
journey overland homeward, with such 
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a large herd, would be hazardous, in 
view of the uncertain reputation of the 
Indians who had to be encountered 
en route. They therefore returned and 
delivered to the Judge his large amount 
of money, receiving a smiling look but 
no reproof for their failure to bring 
the cattle. 

This was the real man, always able 
and anxious to take a hand, always 
blazing his own paths and always turn- 
ing from the disappointment of one 
task to find another and a bigger one. 

It is not profitable to dwell at length 
upon the offices which he held, for they 
were only surface indications of the real 
career of the man, but we may make 
brief mention of some of them. While 
he lived in Chicago he was appointed 
by Gov. Joseph Duncan prosecuting 
attorney for the sixth district of Illinois, 
an office from which he resigned in 1836 
to give more particular attention to his 
home practice. He rode this circuit 
on horseback and covered about three 
thousand miles a year. In 1841, after 
he had removed to Iowa, he was elected 
a member of the House of Representa- 
tives of the Fourth Iowa Territorial 
Legislative Assembly, and in 1844 he 
was elected delegate for Scott county to 
the first constitutional convention, and 
in 1864 he was the sole representative 
of that county to the second constitu- 
tional convention of the territory, and 
it is hardly necessary to say that in both 
conventions he rendered noteworthy 
services. He was appointed by Gov. 
Chambers of Iowa, against his protest, 
prosecuting attorney, and in the year 
1847, after the adoption of the Consti- 
tution under which lowa was admitted 
into the Union, he was elected a judge 
of the District Court of Iowa and served 
during his term of five years, declining 
a re-election. His last appearance upon 
the stage of life as a legislator was in 
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1852, when he was Speaker of the Iowa 
Legislature. He had now tasted all the 
sweets of official position, and being 





full of the expanding energy of his day 


and generation, and realizing the great 
demands of the time in the great West, 
he set himself to do a much greater and 
more enduring work as a man. He 
returned to the practice of his profession, 
giving special attention to railroad cases. 
He also became personally and finan- 
cially interested in railroad enterprises, 
and was the first President of the 
Chicago and Rock Island Railroad 
Company. 

From that date, during some twenty 
odd years, he devoted himself with un- 
remitting energy to his professional and 
business matters, and had at one time 
the largest practice of any man in the 
United States, perhaps, before the 
Supreme Court at Washington. He 
made at one time in a railroad case a 
fee exceeding one hundred thousand 
dollars. 

No record of Judge Grant’s career 
would be reliable or honest which did 
not take account of some of the in- 
firmities of his character. The very 
celerity of his mental operations made 
him sometimes intolerant of dullness or 
sloth in others. He was full of wise 
saws and sayings and tried to confine 
his life to them, but temptation often 
beset him. One of his main maxims 
was that ‘civility and politeness cost 
nothing, and pass current in all the 
markets of the world,” which he often 
quoted in his office and at home. 
Another one of his firm beliefs was that 
cheerfulness and good humor should 
always go with a good appetite to the 
family table. He insisted that there 


should be good humor and merriment 
always in his family at meal times. 
Nevertheless, he could not always con- 
trol his temper, and on one occasion, 
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when his nephew, Whit. M. Grant, was 
found by him having a hot altercation 
with a man, he called the young map 
aside after the affair was over and said 
“Son, a soft answer turneth away wrath, 
You should not have scolded that man, 
but let him think he was having his own 
way.” A few days after that, the man 
with whom the nephew had had the 
altercation came back and had an 
angry dispute with the Judge about the 
same subject-matter. Judge Grant lost 
his temper completely and knocked 
him down, whereupon, the nephew, who 
could not resist the temptation to have 
a laugh at his uncle’s expense, ap- 
proached him and said, ‘Uncle, why 
didn’t you try the soft answer on him?” 
The Judge immediately regained his 
composure and laughed, saying, “Yes, 
yes, I should have done so.”’ He was 
a constant reader of the Bible, and often 
quoted it, but like most other men he 
was not quite able always to live up to 
its precepts. 

We find him now, after the lapse of 
fifty years from his matriculation, at 
the University of North Carolina, re- 
turning to deliver an address to the 
Alumni at Chapel Hill on the 6th day 
of June, 1878. Here, surely, we shall 
find some outcroppings of that secret man 
who had been planning and achieving 
so much in all those years. “The 
motions of his spirit’? must necessarily 
be felt somewhere in this notable ad- 
dress, which he delivered in the ma 
turity of his powers to the alumni of 
the university at which he received 
his most effectual training for his life's 
work, and before a large gathering of 
graduates, some of whom had been in 
his class of the year 1831. 

Accordingly, we find that he retained 
a strong affection for the people and 
institution of his native state, and that 
he did not undervalue the work of the 
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university which had drilled into his 
mind and heart the principles upon 
which he had built the edifice of his 
life's work. Said he:— 

In all my wanderings, the old North State 
has never lost its place in my memory or 
aflections. To me, in the full maturity of 
manhood’s days, in the enjoyment of the 
recollections of a long life, there is always 
a well-spring of happiness in the memories of 
the past which cluster around the humble 
home of childhood’s hours; and I rejoice that 
the poverty-stricken boyhood, which stimu- 
lated me to goto the other, and, as I think, 
a better land, was passed in the pine-barrens 
of your sea coast, and that the sturdy man- 
hood, the independent spirit, the indomitable 
will to succeed, were all made a part of my 
existence in the quiet shades of these college 


grounds. 


That surely is a noble appreciationof 
life, worthy of remembrance by every 
youth who bears the nameofan American. 

His address discloses the most thor- 
ough and complete understanding of 
the progress of the world in his day and 
time, and particularly of the develop- 
ment of steam power, including the 
origin and growth of railroads, which 
was a particular pet of his mind. He 
thought, of course, that his half century 
of active life had been in the golden age 
of the world, since it had seen the prog- 
ress of railroading from the time of a 
protest to Parliament against the pas- 
sage of an act which would permit a 
train, with passengers, to travel more 
than twelve miles an hour, to the opera- 
tion of trains between New York and 
San Francisco within six days, and 
giving to travelers the comforts of 
sleeping accommodations en route. 

Let us hear him a moment on this 
subject :— 


The first railway for the carriage of pas- 
sengers was the Stockton and Darlington, 
thirty-seven miles long, built in 1825. The 
carriages were drawn by horses. At this 


period the only improved means over the 
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common highway of intercourse between 
different marts on land were canals, which 
in the northern part of the temperate zone 
were, like the rivers, frozen over for one-half 
of the year. The business was so badly con- 
ducted that the transport of a bale of cotton 
from Liverpool to Manchester is said to have 
occupied as long a time as that required for an 
ordinary voyage across the Atlantic in sailing 
vessels. All the commerce between the Atlan- 
tic and Ohio was by wagons. 

Mankind, even in the face of all our 
progress, is slow to adopt anything new. 
The fate of Fulton is not peculiar. Howe, 
the sewing machine man, long after his inven- 
tion was in practical use, was thought to be 
a cracked-brain enthusiast. The canal inter- 
ests in Britain had such influence in Parlia- 
ment as to delay for years the passage of a 
bill to construct a railroad from Liverpool to 
Manchester. The act was passed in 1828. 
The line, when begun, was to be used to con- 
vey goods, and the wagons to be drawn by 
horses. When the proposal was made and a 
prize offered to induce the use of steam power, 
an eminent authority, in a serious treatise 
on the subject, ‘‘hoped he might not be con- 
founded with those enthusiasts who main- 
tained the possibility of carriages being driven 
on a railway at such a speed as twelve miles 
an hour.” 

It is noteworthy that there is no 
mention of dining cars, wireless teleg- 
raphy, phonographs, typewriters, tele- 
phones, dirigible balloons, aeroplanes, 
radium, electric lights, or other modern 
contrivances in this address, which 
reviews with so much satisfaction the 
achievements of the half century be- 
tween 1828 and 1878. None of them 
was known at that time. It is a wise 
man who perceives that the coming age 
will outdo his own. Nevertheless, it 
is well for each age to appreciate its 
own achievements. Judge Grant was 
not overestimating the world’s achieve- 
ments of his day and generation. That 
he knew and appreciated those achieve- 
ments, whether in science, art, or in 
practical matters, is fully manifested 
in this address from which we have been 
quoting. 
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But is there not somewhere among his 
spoken words on this the most notable 
occasion in his life some suggestion of 
that innermost motive of his life, which 
impelled him to utilize all the gifts and 
advantages with which it pleased Provi- 
dence to surround him for the benefit 
of his fellowmen? Yes, and it is a brief 
but convincing passage. We find it 
at the close of the address :— 

Brothers Alumni! What part have we 
acted in this grand drama of human life, 
during this period of progress in the world, in 
which we could not, if we would, have been 
merely spectators? Have we so lived in the 
service of mankind to be a guardian god 
below? Have we employed the mind’s brave 
ardor in heroic aims, such as might raise us 
over the common herd and make us shine for- 
ever? That is life. 





That surely is a great and noble con- 
cept of the plan of creation and of life. 
In the Heavens one God, and on earth 
every man, according to his power and 
his volition and habit, a guardian god 
of his less capable and less achieving 
brethren. 

It behooves us now to trace his career 
down to its close, and we shall find that 
even to his last hour he exemplified the 
best characteristics of human nature. 
In the year 1880, realizing the com- 
mencement of the decline of his powers, 
he went to California and invested con- 
siderably in mining and agricultural 
properties in that state. He took up 
his residence near Fresno. He devoted 
much time to the cultivation of fruits, 
and was particularly anxious to set an 
example to the rural population in the 
cultivation of the soil. He was born on 
a farm, he had lived while in active 
practice much of the time on a farm, and 
now he retired to a farm for the end of 
his career. 


He and his wife were now removed 
far from the scene of their most active 
days, but they were by no means idle. 
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Their home was so much less frequente 
by visitors, however, that on one occasion 
when James B. Grant, his nephew, noy 
ex-Governor of Colorado, was on a visit 
to them, he inquired of his uncle whethe 
he did not feel lonely in his remote 
surroundings. To this the Judge replied 
with a smile on his face, ‘‘No, I am not, 
I want you to understand that I am 
good company for myself.” 

We may believe that he was, since 
it was his habit to read the great plays 
of Shakspere two or three times a year, 
and it was a delight of his life, even to 
the end of it, to pore over the familiar 
pages of Virgil and Cicero, which he 
knew almost by heart, so much so that 
he had the reputation in certain quarters 
of talking Latin. It is said on good 
authority that his warm attachment 
for Senator Wade Hampton of South 
Carolina, and also for Senator Matt. 
Whitaker Ransom of North Carolina, 
to whom Judge Grant was a first cousin, 
was based largely upon the fact that 
they were so much at home in Latin. 
This was doubtless an exaggeration, but 
the fact remains that each of these men 
was a highly proficient classical scholar. 

Of course, Judge Grant was never 
lonely, since he was ever in mental and 
spiritual communication with the great- 
est and best men in the world’s history. 
He possessed in a large measure the 
“King’s Treasuries,’ which John Ruskin 
has so beautifully described. 

Now, at last, we see him in his seventy- 
eighth year stricken and abed in his 
California home, now at Oakland, con- 
scious of his impending dissolution. 
His good wife, realizing his condition 
and knowing the desire of his heart, 
sends messages to his favorite nephews 
to come quickly if they desire to see 
their uncle again before his death. A 
tinge of romance is given to the picture 
when we see ex-Gov. Grant alone re 
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sponding in time; the others arrived 
too late. He speeds from Denver to 
that distant California home and finds 
the aged jurist and man of affairs far 
spent and about to depart for that 
undiscovered country from which “‘no 
traveler e’er returns.” 

He arrived on Saturday and spent 
most of the next ensuing forty-eight 
hours near the bedside of the dying 
uncle. He was anxious to know whether 
that uncle would say anything on the 
subject which had been always avoided 
by him, his religious convictions, but 
not once did the mind of his uncle give 
forth a word thereon. That he was a 
man of deep religious convictions there 
isno doubt, but the privilege he yielded 
to others he exercised himself, to worship 
God in his own way. The following 
passage from an address which he de- 
livered before the Scott County Pioneer 
Settlers Association at Davenport on June 
9, 1872, sufficiently attests that fact :— 


We organized society in the desert. We 
who survive enjoy civilization in its highest 
form and whatever is found to be most useful 
in the arts. Whatever of happiness there is 
in morality and in intelligence, in the school 
and church, in education and refinement, in 
constant and easy intercourse with our fel- 
lows, in confidence and cheap transit of trade, 
and sale of products of labor, in the telegraph 
and printing press—is ours to-day and to the 
end of our lives. 

Most of the old settlers of this country 
survived the privations, the wants, the perils 
and poverty of frontier life. They endured 
most suffering from 1833 to 1834, but they 
lived to greet the dawn of a better day for 
themselves. They saw the bright sunshine 
of the rosy fleeced morn of prosperity, and 
lived to feel its meridian splendor on them- 
selves and their families. 

Surely goodness and mercy attended them 
all their days and they shall dwell in the 
House of the Lord forever. 


Now, he himself was ready to join the 
pioneers who had gone before. 
His ship had sailed what time it might 
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the inland seas of life, and now it was 
putting out again for the shining port 
across the immeasurable deep. The 
captain was not afraid. From his char- 
acter and career, we may well believe 
that he held the sentiment of Tenny- 
son’s lines :— 
Sunset and evening star, 
And one clear call for me! 


And may there be no moaning of the bar, 
When I put out to sea. 


Accordingly, in the twilight of the 
next Monday evening, while the nephew 
was sitting by the bedside, the uncle 
alluded to the fact that he was growing 
weaker. Then the nephew said: “I 
trust not, uncle. I hope you will take 
a turn for the better and soon be up and 
in good health.”’ 

“No, son,” said Judge Grant, “I am 
dying,’’ and with that, he extended his 
right hand, placed it in a friendly clasp 
upon the hand of his nephew, and quietly 
passed away March 14, 1891. 

He had been abashed, like Lincoln, by 
the multitude of creeds and formulas 
with which men had been pleased to 
hedge about the Deity, and realizing 
the sacredness of the relationship be- 
tween man and his Creator, and the 
sanctity of life itself, he had gone about 
the doing of the work which he was 
sent to do with a hearty good will, and 
having achieved it, he went to his rest 
without any misgivings, and happily, 
without any apparent suffering. 

By his will he left a fortune amounting 
to more than six hundred thousand 
dollars to be divided between his wife, 
his nephews and nieces. He had lived 
an open-handed life, moreover, giving 
freely to all that asked of him, and in- 
cluding a handsome donation to his 
Alma Mater. 

Thus was begun and continued and 
ended the life of James Grant,a model 
American. 





The Lawyers’ Court of 


HE new Lawyers’ Court of Compulsory 
Arbitration of Allegheny county (Pitts- 
burgh), Pa., seems to be working to the satis- 
faction of the Allegheny County Bar Asso- 
ciation. A committee of the Association 
reported October 1 that the new Court had 
saved the work of the judges and of the Com- 
mon Pleas Courts in cases tried and settled 
without appeals. It had also had a deterrent 
effect upon unmeritorious litigation. 

Between June 23 of this year, when the 
first set of arbitrators was appointed, and 
September 30, eighty-three cases had been 
docketed, forty-nine of which were tried, 
twelve settled, four abandoned and eighteen 
pending. One hundred and thirty-four 
attorneys practised before the Court. Of all 
the cases tried appeals were taken in less than 
one-quarter, a percentage of twenty-three. 

The procedure in this court is marked by 
simplicity. Counsel waits until the cause is 
regularly at issue in the Common Pleas, by 
the filing of the plea when necessary, and 
is entered in the issue docket. This prevents 
loss of time in case an ordinary trial in the 
Common Pleas is subsequently made neces- 
sary by an appeal from the decision of the 
Lawyers’ Court, as the case retains its place 
on the issue docket. 

Counsel for either party can refer the case 
to the Lawyers’ Court by getting from the 
Prothonotary, on payment of a nominal fee, 
a rule to choose arbitrators. The rule must 
be served on opposing counsel or party at 
least fifteen days before the date fixed for 
the selection of arbitrators. The Prothono- 
tary will fix any date counsel suggests if it is 
within thirty days after the rule is issued. 
If opposing counsel declines to accept service, 
which has been rare, proof of service is by 
affidavit of the party who made the service. 

At the time fixed for choosing arbitrators 
counsel who took out the rule must attend. 
Usually counsel for both parties have been 
ready to leave the nomination of arbitrators 
in the hands of the Prothonotary, who 
chooses them from the official list. But 
under certain conditions some person other 
than Official Arbitrators can be named, 
so long as there are at least two Official 
Arbitrators in the case. 


Com pulsory Arbitration 


The Prothonotary then issues the rule to 
refer, which fixes the time and place for the 
first meeting of the arbitrators, which must 
be held in not less than ten nor more than 
twenty days. At that time the arbitrators 
must meet and be sworn; failing in this their 
award will be void. It has been found in 
practice that at least two of the Official 
Arbitrators attend, and that counsel indorse 
an agreement to proceed before the two if 
the third is absent. The Official Arbitrators 
then try the same case in exactly the same 
manner as it would proceed before a judge 
and jury. 

The Official Arbitrators usually announce 
their awards within a few minutes after the 
trial. They may, however, adjourn the 
case; if they do not, their award must be 
filed within seven days. 

Either party may appeal from an award 
within twenty days, and this he does by 
making affidavit that the appeal is not taken 
for the purpose of delay, and so on, by paying 
costs accrued to that time, including witness 
and arbitration fees, and by giving bail for 
future costs. If no appeal is perfected within 
the twenty days exception may issue as on 
any other judgment. 

The probability is that the practice in the 
Lawyers’ Court will be strengthened consider- 
ably by the adoption of additional rules for 
which the more earnest advocates of the 
court are working. One of these proposed 


tules is so framed as to allow litigants 
to have questions of law certified by 
the Official Arbitrators, so that such 


questions of law can be passed upon by 
the Common Pleas without re-trying ques 
tions of fact. 

Some doubts are likely to be thrown on 
the Lawyers’ Court of Compulsory Arbitra- 
tion as possibly interfering with the right 
of trial by jury in civil cases, and as improp- 
erly restricting appeals. J. McF. Carpenter 
of Pittsburgh has prepared a brief and argu- 
ment for the committee of the Allegheny 
County Bar Association, in which he quotes 
from high authorities to show that the pur- 
poses of the Lawyers’ Court are legal and 
laudable. He urges that the Official Arbi- 


trators also be clothed with power to hear 
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suits in equity, except applications for in- 
junctions and arguments on demurrers, and 
also with power to act as masters in divorce 
proceedings. “The law should be so framed,” 
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he declares, ‘“‘as not to interfere with any 
powers the courts now exercise, but merely 
to provide assistance in the administration 
of justice.” 





The Assignment of Prominent Lawyers 
to Criminal Cases 


OLLOWING a custom adopted recently 
in the New York General Sessions of 
assigning prominent lawyers to defend pris- 
oners charged with murder, too poor to employ 
counsel for themselves, Judge Malone on 
Sept. 24 called upon William B. Hornblower, 
De Lancey Nicoll, and Samuel Untermyer to 
conduct the defense in three murder cases. 

A meeting of judges had been called and 
letters were sent to many of the most able 
lawyers in the city, asking them if they would 
be willing occasionally to take criminal cases 
onassignment. A goodly number volunteered 
and a list was drawn up of about one hundred 
and twenty-five lawyers on whom the judges 
could call. 

Samuel Untermyer, who was assigned to 
defend an Italian woman charged with killing 
her husband, commended the Judge for 
this action, and said he would accept the 
assignment :-— 

I shall certainly accept the assignment. I can 
conceive of no higher or more important professional 
duty, and it never occurred to me for a moment to 
try toevade it. It is a mistake to suppose that the 
busy men of the bar are so absorbed in the defense 
of private interests that they have become callous 
to their sworn duty as lawyers. 

“Such talk from a man who can and does 
command very large fees,’’ says the Hartford 
Courant, ‘‘is wholesome and may be expected 
to be helpful in bringing about a better state 
of affairs. It has long been notorious that 
tich men accused of crime could keep their 
cases before the courts for a long time. That 
Many poor men, especially in the great cities, 
like New York and Chicago, were convicted 
after trials in which their rights were inade- 
quately defended has been evident to those 
Who have given the matter serious thought.” 

The New York Press takes a more cynical 
view of ‘‘the generosity of these gentlemen 
in assuming a professional obligation they 
might have gone on shirking,’’ and adds:— 


“We think it only fair that the poor culprit 
should have as good a chance to beat the law 
as the wealthy one. If the able attorneys who 
take up the fight for obscure and friendless 
murderers will exhaust their ingenuity in the 
raising of technicalities and the fighting of 
appeals, they will sacrifice many thousands 
of dollars they might be earning in fees from 
litigious clients able to pay handsomely.” 

Mr. Untermeyer also said :— 

If the criminal bar of this city is in a shocking 
condition we lawyers are to blame. It is only with 
us, and principally in New York City, that the 
flower of the bar has been drawn away from the 
higher sphere of advocacy by the temptation of 
money, to become highly paid clerks to financiers 
and too often to assist them in keeping prayerfully 
within the law. As soon as we realize that the 
defense of life, liberty and reputation is more im- 
portant to the community than the mere champion- 
ship of money interests, there will be a change for 
the better. In every civilized country except our 
own the leaders of the bar are proud to be selected 
to defend life, liberty and reputation, while, 
strange to say, it has grown to be almost a re- 
proach in this city to find a man engaged in the 
practice of criminal law, however upright and able 
he may be. Asa result we are to-day, of all the 
great cities of the world, without a recognized 
leader at the criminal bar. What a contrast to 
the days when men like Hamilton, Webster, 
Beach and Fullerton were proud of the distinc- 
tion! 

‘‘What is true of New York,’’ comments 
the Baltimore News, ‘‘is largely true in almost 
every large city in the North and, to a less 
degree, in the South. There is not so wide 
and inviting a field in civil practice in the 
South as in the North, while, on the other 
hand, there are more criminal cases. 
The eloquence of leaders of the bar in the 
South who made their reputation in the con- 
duct of criminal cases still lingers in the ears 
of Southerners.”” The ambition to imitate 
their example ‘‘has not yet entirely died out, 
consequently the crimina! bar of the South is 
not generally subject’”’ to the above reproach. 
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To the Editor of The Green Bag:— 
I THANK you for publishing in your 
September number sufficient extracts 
from what I have written in reference to the 
improvement of legal procedure to illustrate 
what I regard as the fact, that the improve- 
ment is to be brought about by vigilance at 
every point, and not as the result of any 
special fad which is expected to give universal 
and perpetual relief. It may also well be said 
that any sweeping comparison between pro- 
cedure in England and procedure here, which 
puts our courts generally at a disadvantage, 
is far from justifiable. The English courts 
have certain habits which would not be 
tolerated in this country; and, moreover, 
some are now becoming choked with business, 
so much so as to cause great complaint. Par- 
liament has also been compelled by a sense of 
justice to give in criminal cases a universal 
right of appeal, which theretofore depended 
on the discretion of the Attorney-General, 
a fact which has done as much as any other 
fact to expedite criminal proceedings, and a 
fact as to which the late adoption of the 
universal appeal approved the practice pre- 
vailing so largely by statute in the United 
States. 

You begin your extract with quotations to 
the effect that, like one principal cause of dis- 
aster with steam railroad trains, one principal 
cause of disaster in the courts is the matter of 
getting behind time without due reason there- 
for. This comes from an easy disposition on 
the part alike of the courts and of the profes- 
sion. It does not appear to have been of mod- 
ern growth. It isso full of mischiefs that the 
causes for delay which are recognized usually 
as sufficient are exceedingly numerous, while 
the judge who refuses to delay when re- 
quested by plaintiff and defendant alike 
would be regarded as harsh, and indeed 
as tyrannical. On the other hand, delays of 
the character I refer to are rarely admitted 
in the English courts. By a _ recognized 
practice which has almost the force of law, 
both senior and junior counsel are usually 
retained. The junior counsel are sometimes 
regarded as understudies, and so required to 


go on with the case even when the senior 
has some conflicting engagement of the char. 
acter which generally permits a delay ora 
continuance with us. Of course, the standard 
penalty of £10, with sometimes full costs in 
addition, which the English courts have im- 
posed on dilatoriness, has taught solicitors 
to fight shy of that carking evil; yet an im. 
provement hereof a thorough kind would very 
much advantage our own legal procedure. 

The President, in his address at Chicago, 
animadverted severely alike on the legal pro- 
fession and on the courts. He said of the 
legal profession that too many lawyers “had 
been prone to think that litigants were made 
for the purpose of furnishing business to 
courts and lawyers’; and he added: ‘More 
than this, Iam bound to say that in the matter 
of reducing the cost of litigation, and indeed 
the time of it, Congress and the federal courts 
have not set a good example.”’ Against such 
observations it is sufficient to appeal to the 
bound volumes of the reports of the proceed- 
ings of the American Bar Association since the 
day of its organization. However, I am not 
touching upon this for the purpose of making 
an issue on these observations. I am merely 
noticing it in the way of leading up to illus- 
trations of what I have just now in mind. 

In the spring you were good enough toask 
me to express to you my views in reference 
to the general topic of legal procedure. I have 
not been able to find the opportunity for 
accomplishing this; but I have from time to 
time been making investigations for the pur- 
pose of illustrating from concrete and prac 
tical examples the causes of the more serious 
grounds of complaint with reference to the 
present topic. This investigation I never 
have been able to complete; but at every 
point I am turned back to what you have 
quoted from me, namely, that there are 
existing evils, as there always are in all human 
matters, which can be remedied, and ‘‘that 
there will be new evils springing up in lieu 
of those now existing unless vigilance is con- 
stantly exercised in all directions.” 

A very striking example of the second prop- 
osition is found in the Criminal Code just 
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enacted by Congress after several years of 
consideration, and approved by the President, 
notwithstanding his observations at Chicago. 
At the common law in England, all crimes 
involving the penalty of life with confiscation 
of estates, and perhaps some others, were 
known as felonies. Statutory crimes and 
minor offenses were known as misdemeanors. 
As all offenses which can be prosecuted in the 
federal courts are wholly statutory, and as 
the common law forfeitures of estates are 
prohibited by the Constitution, and the 
offenses punished by death are very few, and 
as the Constitution makes no general distinc- 
tion between felonies and misdemeanors, but 
only with reference to “high crimes and mis- 
demeanors,’’ there was no occasion for any 
extensive provisions in the federal statutes as 
to felonies. It is true the Constitution uses 
the word felony with regard to the privileges 
of members of Congress; but this is in an inci- 
dental manner, and perhaps only with reference 
to the laws of the various states. It also uses 
the word with reference to interstate extradi- 
tion; but there it clearly has relation to state 
laws only. Nevertheless, Congress long since 
provided that, on the trial of a capital offense, 
a prisoner should be entitled to twenty peremp- 
tory challenges; ‘“‘on the trial of any other 
felony’’ to ten; in all other cases, of course 
including misdemeanors, to only three. What- 
ever might have been the attitude of the 
federal courts aside from this, it became 
necessary, in view of this, that they should 
ascertain what are felonies within the mean- 
ingof thisstatutory provision. Ofcourse, they 
fell back upon the common law definitions; 
but even this left the great majority of offenses 
which are triable in the federal courts to be 
tegarded as mere misdemeanors, as to which 
the number of peremptory challenges is only 
three. Not only on account of the increased 
number of such challenges, but for other 
treasons, offenses which have been, or may be, 
determined to be felonies within the meaning 
of the statutes of the United States, are 
accompanied with greater difficulties in pro- 
cedure than misdemeanors. Nevertheless, the 
new code has classed all offenses against the 
federal laws punishable by more than a year's 
imprisonment as felonies, thus, by a single 
sweep, creating, as will be found, more embar- 
fassments for the federal courts, and greater 
possibilities of failure, than come from almost 
any other statute of a general character passed 
by Congress. 

In connection with this provision of the 
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new code, there is a curious incongruity in its 
re-enactment of section 5390 of the Revised 
Statutes; but I have no occasion in this 
communication to observe on this fact, 
except to express my gratification that it is 
not chargeable to the courts. 

The President drops into strengthening an 
erroneous impression which exists to a certain 
extent, when he says: ‘‘We must make it so 
that the poor man will have as nearly as 
possible the same opportunity in litigating as 
the rich man; and, under present conditions, 
ashamed as we may be of it, this is not the 
fact.’”” It seems to me impossible that any 
careful observer of the ordinary course of 
litigation should hold an opinion of this kind. 
By and large in the courts the poor man has 
the advantage of the rich man, especially 
of rich corporations. This comes from the 
human tendency which underlies the courts, 
and was well exhibited by Lord Eldon when 
he said that a plaintiff suing in forma pauperis, 
who had applied for a rehearing, had already 
been given five rehearings, but that, as he 
was a poor man, he would give him another. 
In view of this impression what becomes of 
the alleged failure in criminal proceedings? 
The prosecutor, that is, the United States or 
the state, has all the wealth of the entire 
people behind it; and yet, according to a too 
common impression, it is always at a great 
disadvantage. Whatever disadvantages there 
are come plainly from the people themselves, 
and in no way from the existing judicial 
system. One of the evils in this direction is 
emphatically pointed out by the President, 
when he says that the popular expression in 
many sections refuses the judges sufficient 
power in the trial of questions of fact; in 
which sections he might have included the 
conservative state of Maine. 

A more serious difficulty is that the people 
might make judicial positions sufficiently 
attractive in all respects to induce the leaders 
of the bar to be always ready to acceptthem, 
as they always are in England, where the 
judges, with reference to fully two-thirds of 
the reported cases, decide them on the spot, 
and decide them intelligently and with suffi- 
cient citation of authorities, although, of 
course, not always absolutely correctly. The 
people might, also, which they are very far 
from doing, employ to protect their interests 
the best legal talent of the locality involved. 
The people might also refrain from breaking 
up into fragments the active power of pros- 
ecuting criminals, by refraining from dividing 
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it among an innumerable number of the 
weakest kind of centres by establishing an 
innumerable number of petty counties. 
Other illustrations might be given of what the 
people might do, but this is enough for my 
present purpose. 

The President suggests that there are 
two provisions which might be made for the 
relief of the poor man. One is by limiting 
the number of appeals; the other is by reduc- 
ing the cost of litigation. As to the former, 
until the act establishing the United States 
Courts of Appeals in 1891, every civil appeal 
required that a considerable pecuniary amount 
should be at stake; and there were noappeals 
in criminal cases unless by accident, or by a 
certain moulding of judicial proceedings which 
the Supreme Court had more than once re- 
proved, when two judges sat and disagreed. 
All this was wiped out in the Court of Appeals 
Act, framed by such eminent and experienced 
lawyers as Senator Evarts, Senator Edmunds 
and Senator Hoar, which gives a universal 
appeal in both civil and criminal matters, and 
which has lately been followed by legislation in 
England in criminal matters, as already said. 
Not only was this the mature judgment of the 
eminent Senators and jurists we have named, 
but of the mass of the people who had given 
the matter any attention. 

On the other hand, the reduction of costs 
inevitably tends to increase the number of 
appeals. Perhaps more than by anything 
else appeals have been shut out in England 
by the enormous bills of costs involved, in 
connection with the fact that the barrister or 
the proctor is a quasi-judicial officer of the 
court. I have in mind a case of a collision 
on the ocean, with reference to which I was 
general counsel, and in a general way guiding 
the litigation in behalf of one of the colliding 
ships. Sir Robert Phillimore, one of the 
most eminent of the admiralty judges in Eng- 
land, awarded against our ship the equivalent 
of about $70,000. His tribunal was of the 
first instance. In this country, as the matter 
then stood, we would have undoubtedly 
appealed to the Circuit Court, and, if beaten 
there, again to the Supreme Court. The 
same lawyers who were the proctors would 
have been the solicitors enlisted in behalf of 
their clients. They would have said: ‘‘Oh, 
let us take our chances; the costs are small!’ 
On the other hand, in England the costs taxed 
included retainers for both senior and junior 
counsel, as well as refreshers, the latter being 
from five to ten guineas for every day after 
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the first judicial day of five hours; and the 
bill of costs paid by our ship taxed in the 
admiralty court was many times larger thap 
the corresponding bill of costs would have 
been in the United States. The question of 
appeal was submitted to the judgment of the 
senior counsel, who said only that he felt 
strongly that the decision was erroneous, but 
that it was difficult to reverse Sir Robert 
Phillimore; and he added, ‘“‘the costs of appeal 
would be so large!’’ Of course the litigation 
stopped. 

In my investigations to which I have re. 
ferred, I developed fully what I had before 
seen, that it would be a serious obstacle in 
the way of the courts, and perhaps choke 
some of them entirely, if in civil and criminal 
cases, or in either, the appellate tribunal was 
to revise the entire record, and determine 
whether or not thetotal result of the proceed- 
ings below had worked injustice. The American 
Bar Association and many other Associations 
have suggested amendments to the law in this 
direction. The broadest provision of this 
character is in the late English Criminal 
Appeals Act to which I have referred. Of 
course, in view af the rigid provisions of *he 
Constitution of the United States with refer- 
ence to the right of trial by jury, not much 
apprehension in respect to the federal courts 
in this behalf need trouble us; and the same is 
true as to states where like constitutional pro- 
visions exist. Nevertheless, while the use of 
stenographersin thecourts has doubtless facil- 
itated trials in criminalcases, and in civil cases 
where proofs are taken orally, yet their use 
has introduced a new element which the courts 
have not yet been able to control. In the 
first place, it has increased enormously the 
mass of testimony in equity suits, and where- 
ever else the case is heard on the record; and it 
has also become a new source of delay in 
litigation. While it has wiped out any 
occasion for the frequent former suspicion 
that some judges were inclined to trim bills 
of exceptions in cases tried by themselves, 
it too frequently induces the bringing up to 
the appellate court of the entire notes of the 
stenographer. There are not at the present 
time sufficient skilled stenographers to meet 
the requirements of the courts, and there is 
no ground of present expectation that this 
difficulty will soon be remedied. Stenogra- 
phers suited for that purpose require a high 
degree of education and training, and are 
everywhere overworked. I have now in hand 
a case tried in May, where the parties insist 
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on bringing up the entire record, so that even 
to the present time it has been practically im- 

ible to complete the bill of exceptions. 
Other cases illustrate this difficulty in a 
more marked manner. I found one indict- 
ment on which the trial commenced on Sep- 
tember 23, and ended on October 3, 1902. 
The entire record came up, and the stenogra- 
pher’s notes were so voluminous that, 
principally on account of the delay in taking 
them off, the bill of exceptions was not filed 
until October 17, 1903. I found another 
indictment where the trial occupied about 
two months, ending March 19, 1903. A 
motion for a new trial intervened; but the 
record was so voluminous that, largely, if not 
principally for the same reason, the bill of 
exceptions was delayed until August 10, 1906. 
The stenographer’s notes covered practically 
four thousand pages of typewritten matter. 
Each was in a court which moved ordinarily 
with promptness, and yet each wasa case of 
“getting behind.” On the other hand, by 
the provisions of the Criminal Appeals Act 
in England, these cases would probably have 
gone up on the judge’s notes, and would have 
been brief affairs compared with such sten- 
ographers’ notes as I have referred to, and 
such as may be found in many cases. Con- 
sider what would be the progress of appeals 
if the propositions to revise the entire record 
and reach a general conclusion thereon, to 
which we have referred, were adopted, so that 
the trial courts were always, or generally, 
required to await voluminous stenographers’ 
notes before certifying up the case! While 
this class of legislation may be practical and 
welcome in England for the reasons we have 
shown, the advantage of its adoption here 
would be very doubtful. It would substitute 
for trial according to law, to which our people 
are accustomed, a quasi discretion of the 
judges. In addition are the differences in 
certain methods of practice which the people 
of the United States have never adopted, and 
apparently never will adopt. In England the 
trial commences with a brief to the barrister, 
which cuts a channel through which the case 
is to flow, and which renders it improbable 
that it will overrun the banks; and while, 
also, in England the close of the litigation 
would still be confined within the compara- 
tively narrow limits of the judge’s notes, the 
end here would be in a flood of an indefinite 


extent. 
The compact opinion of Master of the Rolls 
Jessel, in Earl De La Warr v. Miles, 19 Ch. D. 
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80, illustrates pretty thoroughly the practice 
in the English courts with reference to the 
short notes of the trial judge, and the strong 
inclination there not to make use of the 
notes of the shorthand reporter. It also 
illustrates very effectually one leading reason 
why, in England, the simplicity both of pro- 
cedure and of the issues on appeal contrasts 
so strongly with analogous matters with us. 
Nevertheless, it would be impossible to induce 
courts and counsel in the United States to 
turn back to a practice which involved so 
much labor on the part of both, and also so 
much opportunity for claimsof incompleteness 
in the record, as did the methods in vogue 
before the modern stenographer was known. 
It seems, therefore, inevitable that there 
is necessity in our procedure’ that 
methods should be found by which in- 
stances of sending up of cases on the full 
records should be diminished rather than 
increased. 

In a trial before me at the Circuit at Boston 
in May, 1907, in which one of the United 
States marines was arraigned for murder at 
Guantanamo, the procedure was quiteas expe- 
ditious as that described in your September 
number with reference to the trial of Dhinagri, 
the East Indian student charged with murder- 
ing Sir W. Curzon Wyllie. In the trial in the 
Circuit Court, there were serious dangers of 
technical difficulties arising from the locality 
of the offense. There were also circumstances 
which indicated the necessity of examining 
into the condition of the accused with refer- 
ence to his mental responsibility from the 
point of the criminal law. There were also 
circumstances which led the jury to reduce the 
penalty to imprisonment for life, which reduc- 
tion received the approval of the court. 
The trial involved a plea of not guilty, a 
complete development of proofs as to every 
fact necessary to sustain the charge, and 
a consideration by the jury of something 
more than an hour; and yet the whole was 
concluded within five hours, and in such a 
manner that everybody was satisfied, not only 
that the law was fully regarded, but that 
justice was done. All the punctilios and 
niceties required in federal procedure with 
reference to capital offenses were observed; 
and yet it was plain that the system was not 
at fault, because the whole was completed in 
so brief a time. 

It will be asked, how was this brought about? 
It was accomplished simply because the court 
had the assistance on each side of competent 
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counsel; for the United States so experienced 
and well known a lawyer as the present Dis- 
trict Attorney, Hon. Asa P. French, and for 
the prisoner such equally well-known and 
distinguished lawyers as Hon. B. B. Jones and 
Mr. John H. Casey, who came into the case 
even before the indictment was returned, at 
the request of the court, in accordance with 
the loyal instincts of the bar. The gentle- 
men on both sides took up the investigation 
at the earliest possible moment so that, with 
their assistance, the court moved with abso- 
lute confidence. Therefore, this instance 
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illustrates that, with due caution and the 
assistance of proper counsel, even capita] 
cases may advance quite as satisfactorily in 
the United States as in England. 

However, in view of the fact that my pur- 
pose was simply to follow out the line of your 
article in the September magazine to which | 
referred, and to show by concrete illustr.- 
tions the necessity of proper vigilance, rather 
than the advocacy of any attempt at a royal 
road to relief, this communication has gone 
far enough, and perhaps too far. 

Portland, Maine, Sept. 24, 1909. 





The Defeat of Judiciary Reform in New Jersey 


EW JERSEY is one of the states pos- 
sessing an antiquated and needlessly 
cumbersome system of courts. As there 
has been no change in it since the adoption 
of the present state constitution in 1884, the 
system has been outgrown, the business 
growing too fast to be accommodated and 
the wheels of justice becoming clogged. The 
leaders of the New Jersey bar, as well as the 
judges, have long realized the need of reform. 
Five of the ablest lawyers in New Jersey were 
appointed to a commission authorized by 
vote of the legislature, and prepared an 
amendment to the constitution making the 
needed changes in court organization. The 
amendment was approved by the State Bar 
Association at a meeting held in September, 
1906, the Association voting to make an 
active campaign on its behalf. 

The amendment substituted for the existing 
Chancery Court, Supreme Court, Court of 
Errors and Appeals, and Circuit Court, one 
Supreme Court consisting of an Appeals 
Division, a Chancery Division, and a Law 
Division. It reduced the number of judges 
in the higher courts from thirty to twenty- 
one and their total compensation from 
$243,500 to $213,000. The amendment also 
established one court for each county, with 
all the powers of the present Quarter Sessions, 
Common Pleas, Oyer and Terminer, Orphans’ 
and Circuit courts. 

The State Bar Association by a large 
majority supported the amendment, as did 
also the Hudson County Bar Association and 
other representative professional bodies; its 
passage was earnestly advised by the judges 
of the highest state courts; two sessions of the 


legislature passed the amendment; Governor 
Fort, who was formerly a Supreme Court 
justice, was one of its most zealous and able 
protagonists, and it was endorsed by the 
leaders of the New Jersey bar with but few 
exceptions. The press of the state, with 
the exception of a small opposing minority, 
also conducted an earnest publicity cam- 
paign in favor of the amendment. 

There was, to be sure, some opposition, 
though most of it did not come from influ- 
ential quarters. The objections made were 
SO specious as scarcely to require answering. 
For example, the mistaken assertions were 
made that the proposed amendment abridged 
the right of trial by jury, that it conferred 
on the Supreme Court the dangerous preroga- 
tive of making its own rules of practice, that 
it abolished the right of removing judges 
by impeachment, that it invaded the province 
of the legislature, that it conferred on the 
Governor a dangerous appointive power that 
might be used for partisan purposes, that it 
would mean greatly increased expense, and 
that it would deal a blow at popular govern- 
ment by eliminating the lay element from 
the personnel of the new Appellate Division 
of the Supreme Court. The frivolity and 
baselessness of these objections was exposed 
in the course of a vigorous publicity cam- 
paign. 

Every one in the state had ready means 
of knowing all about the proposed amend- 
ment when hewent to the polls to vote for it, 
and the enlightened opinions of disinterested 
men upon whom he could safely rely for 
advice were set before the eyes of every 
voter. On September 14 the amendment, 
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with two other judicial amendments depriving 
the Circuit Court of its chancery powers 
in foreclosure suits and reorganizing the 
Court of Pardons, and with two more in- 
creasing the pay and terms of office of legis- 
lators and other officers, separating state 
from municipal elections, and dealing with 
several points of minor importance, were 
submitted to the voters at a special election. 
In spite of the expectations of those interested 
in judiciary reform both within and without 
the state, the amendments were all beaten 
by decisive majorities, all in about the same 
proportion, only about fifteen per cent of 
the voting population recording its choice, 
and the majority amounting to about 25,000. 
The total vote cast was only 65,000, as com- 
pared with a vote of 467,000 cast in the last 
state election. 

The result of course cannot be attributed 
to the lightness of the vote, as the advocates 
of the amendments would take as much pains 
to vote as their opponents, and possibly 
more pains. 

This defeat is to be traced to a combination 
of causes rather than to a single one. The 
attitude assumed by the State Federation of 
Labor was. most extraordinary. Its counsel, 
in a carefully prepared opinion, reported 
that there was nothing in the five amend- 
ments injurious to the cause of labor. The 
Federation, however, through its various 
branches, decided to defeat them ‘on the 
ground that they did not include jury trial 
in cases of contempt of court where the con- 
tempt has not been committed in the presence 
of the court. 

The result was also brought about by the 
political conditions which have inspired the 
“New Idea” movement in the state and called 
forth reformers like Fort, Colby and Fagan. 
The power of the bosses who had been able 
to govern New Jersey through a sort of 
“rotten borough” system was not easily 
to be shaken. The party machines dared 
not show their colors, but were ready to 
fight in the dark. The partisan leaders did 
not want the separation of state and muni- 
cipal elections, nor the election of Assembly- 
men by districts rather than by. counties. 
The Democratic State Committee and the 
Republican State Committee, the former 
in advising resistance, the latter in not ad- 
Vising support, may or may not have been 
deliberately mercenary, but there can be 
00 question of their failure to deal with the 
subject with unbiased public spirit. The 
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machinations of the party bosses, however, 
though they may have encompassed the 
defeat of the amendments, were unable to 
make them an actual party issue, for in 
Montclair and elsewhere the Democrats 
joined the Republicans to work for their 
adoption. 

Another factor in the defeat of the amend- 
ments was possibly the distrust which lawyers 
who have attained eminence in private prac- 
tice, but hesitate to curry public favor, are 
apt to provoke when any suspicion of their 
being at work for their own advancement 
or to further some class interest can be 
invented. The subject was too technical for 
the average layman to understand. He was 
shocked when he read the printed statement 
that the chief amendment had been drafted 
by an eminent corporation lawyer. Instead 
of accepting the judgment of learned and 
skillful guides, he allowed himself to be misled 
by the freely circulated opinions of dema- 
gogues, socialists and selfish partisans. 

The Newark News, which most ably 
championed the cause of the amendments 
throughout, described with some detail the 
character of the opposition. A week before 
they were voted on it said editorially — 


When the constitutional amendments cam- 
paign was begun, it was stated by Judge Charles 
C. Black that there was but one logical opposition 
to the proposed changes, and that that would come 
from the special interests. He pointed out that 
these wealthy interests found in the prevailing 
judicial system an ally to enable them to maintain 
litigation against their poorer antagonists and tire 
out the latter in their appeals to the courts for 
justice. He further asserted that it might be ex- 
pected that these interests would secure assistance 
in their plan to defeat the amendments by under- 
handed means, and that they would secure aid 
from forces that would be deceived into working 
against the best interests of the people. 

These predictions have been confirmed. It 
is a peculiar combination that has been formed 
for opposing the amendments at the polls one 
week from to-day. At the head of the opposition 
are men connected with the greatest monopolies 
in this state. They have aligned with them the 
Democratic organization controlled by the Smith- 
Nugent machine. They have had the satisfaction of 
witnessing the declarations of labor leaders in 
opposition to the proposed changes. They have 
succeeded in securing the silent backing of some 
of the most powerful bosses in the Republican 
organization. The socialists have also joined 
hands with these other forces and have urged the 
‘common people’ to fight under the same banner 
with these remarkable allies. The Republican 
ringsters at Atlantic City have also come out in a 
declaration warning all their friends to oppose the 
amendments. 

This is a singular situation, but it is just the 
one anticipated by Judge Black. 
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While the political machines and labor 
unions have won their victory, and re-organi- 
zation of the courts of New Jersey by consti- 
tutional amendment is made impossible 
for another five years, the victory is but 
temporary, as the public will bitterly resent 
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the grounds of this hostility as it awakes 
to the extent of the set back popular govern. 
ment and a democratic system of justice 
have received. It would seem as if Ney 
Jersey should first purify its politics, if } 
hopes to succeed in rehabilitating its courts 





Review of Periodicals’ 


Articles on Topics of Legal Science 
and Related Subjects 


Banking and Currency. ‘‘Is a Central Bank 
Desirable?’’ By A. Barton Hepburn. Century, 
v. 78, p. 950 (Oct.). 


The writer, who is president of the Chase 
National Bank, New York, and former Comp- 
troller of the Currency, favors ‘‘a government- 
controlled central bank of issue, where banks 
of the country in good credit can discount their 
receivables, receiving the proceeds thereof in 
bank-notes.”’ 

He says: ‘“‘A government bank, from the 
fact of its paternity, would possess great moral 
influence, and supplemented with material 
power would exercise a most wholesome effect 
in bringing about uniformity and preventing 
abnormal fluctuations in the rate of interest; 
it should act as fiscal agent of the government, 
and would certainly keep in the channels of 
commerce funds which are now arbitrarily 
withdrawn whenever the government’s reve- 
nues exceed its disbursements; it would pre- 
vent the embarrassment and injury to business 
which result from the absorption of these 
funds by our sub-treasury system, even dur- 
ing a crisis, and the subsequent deposit of 
the same in the banks in lump sums, in an 
effort to offset the injury.” 


Corporations. ‘‘Liabilities of Directors who 
do not Direct.”” By P. B. McKenzie. 18 Bench 
and Bar 100 (Sept.). 


“In the absence of legislation . . . or of 
some special ground of equity jurisdiction, it 
would seem from the authorities cited that 
the action, when brought by the corporation 
or by a receiver, must be an action at law, 
and several suits must be brought against 
the various directors, except as two or more 
are chargeable with the same wrongful acts 
or omissions of the officers. Where the 
situation is such that a stockholder may sue, 





*Periodicals issued later than the first day of 
the month in which thi issue of the Green Bag 
went to vress are not ordinarily covered in this 
department. 


his action is in equity, and all the negligent 
directors may be sued in one action, even 
though they are not liable for the same acts.” 


“Ultra Vires’ Acts of Corporations.” By 
Nathan Wolfman. 6 Commonwealth Law Re- 
view (of Australia) 264 (July—Aug.). 

“It is respectfully submitted that the 
proposition heretofore advanced, viz., that 
the effect of incorporation of an association 
of individuals is to create a legal person with 
the powers of every other legal person with 
respect to contracts and acts, subject to such 
prohibitions upon the exercise of certain 
powers as the charter may impose, will solve 
the difficulty attending the confusion and 
hardship of the doctrine of ‘ultra vires,’ in 
that by its application it will work justice 
without imposing upon the scientific construc- 
tion of the law; that it will do away with the 
confusion among authorities, and thereby 
cause uniform rules; that it is in harmony 
with the common law, while the existing 
theories are not; that it will be in accordance 
with the intention of the legislature as inter- 
preted by settled principles of construction; 
and that its source will be the legislative will, 
as expressed in the statute while the exist- 
ing theories are virtually but the will of the 
courts.” 


Declaration of London. 
of London.” By Paul S. Reinsch. 
American Review, v. 190, p. 479 (Oct.). 


“It is to be hoped that the Declaration of 
London may receive the ratification of the 
American Executive and Senate. In it are 
embodied many of the results of American 
diplomatic experience and of the best reason- 
ing in our State Papers. The part which our 
State Department has taken in bringing about 
the creation of an International Prize Court 
and the formation of this admirable code of 
prize law should be crowned by a speedy 
adoption of both conventions by the American 
government.” 


Government. 
Jean Jacques Rousseau.” 


“The Declaration 
North 


“The Political Theories of 
By Prof. William 


A. Dunning, LL.D. Political Science Quar- 
terly, v. 24, p. 377 (Sept.). 
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A noteworthy analysis of Rousseau’s theor 
of the state. The writer brings to his tas 
an ideal equipment as an able historian of 
political thought. He says:— 

“Rousseau thus contributed largely to pro- 
mote the theory of the national state. His 
main p se, however, was apart from this. 
Consciously he aimed only to devise a theory 
of sovereignty through which liberty and 
authority should be reconciled. His meta- 
physics and psychology, however ingenious, 
were not, as we have seen, equal to the task. 
He could offer no self-consistent reasoning 
by which it should appear that an indi- 
vidual’s will was certain to be expressed in the 
general will, except in the same sense in 
which the individual’s will was certain to be 
expressed in the will of a monarch to whom 
he had submitted himself. Rousseau failed, 
in short, to prove that the sovereignty of the 
community was any more compatible with 
individual liberty than the sovereignty of a 
monarch or an oligarchy. But his earnest 
and confident declamation about the virtues 
of the general will and the significance of the 
general interest brought those concepts into 
the foreground of political theory, and evoked 
from more subtle reasoners than Rousseau more 
refined and self-consistent solutions of the 
problem he propounded. If their results were 
ultimately no more successful than his, that 
was due rather to the a priori conceptions of 
liberty and authority that were the common 
basis of this whole school of speculation than 
to any flaw in the logic by which the deduc- 
tions from these conceptions were made. The 
assumption that true and perfect liberty could 
be predicted of only the non-social man was 
fatal to any theory of political authority. 
Nothing could come out of this assumption 
save the empty paradoxes of Rousseau, the 
cry oem transcendentalism of Kant, Fichte 
and Hegel, Rousseau’s legitimate successors, 
or anarchy pure and simple. ... In the 
eighteenth century the Aristotelian way of 
approaching politics made small appeal to 
intellectual men, and least of all to Rousseau.”’ 


“Darwinism and Politics.’”” By Sidney 
low. Fortnightly Review, v. 86, p. 519 
(Sept.). 

An article on ‘‘The Cult of the Unfit” was 
published in the Fortnightly Review for August 
and was treated by the Green Bag at the time 
as deserving more than passing notice (see 21 
Green Bag, 459,477). The writer, Mr. Iwan- 
Miiller, endeavored to apply the Darwinian 
theory to the problems facing the modern 
State, and condemned what he called the 
“cult of the unfit” as illustrated by such legis- 
lation as the Old Age Pensions Act, and “as 

ted into practice by the present Chan- 
cellor of the Exchequer.”” The article was a 
vigorous plea for the natural competition of 
human society as something to be preferred 
to artificial attempts to place mediocrity and 
inefficiency in a more favored position than 
that in which they find themselves under the 
Operation of normal social forces. The con- 


usions of this article were substantially 
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sound though they might perhaps call for 
modification in some minor particulars. 

Mr. Sidney Low now enters the arena with 
an article in the same review in which he 
assails Mr. Iwan-Miiller’s position with an 
ardor that suggests partisan energy more 
strongly than scientific zeal. He thinks that 
the struggle for the survival of the fittest, as 
portrayed by Mr. Iwan-Miiller, would not 
only be brutalizing but that it would be de- 
structive of society itself, association being as 
strong a characteristic of the race as compe- 
tition, and the protection of the weak by the 
strong being as natural a phenomenon as the 
survival of the fittest. Mr. Low conducts this 
argument with much brilliancy and resource- 
fulness. 

This is properly not a subject for lay dis- 
cussion. othing but skillful scientific in- 
vestigation can throw much light on the 
actual relations between the egoistic and the 
altruistic activities of mankind and the forces 
which act upon them and determine to what 
extent one set of functions shall predominate 
over the other. Mr. Low is at a disadvantage 
in this controversy in that he probes a problem 
which Mr. Iwan-Miiller for the most part 
wisely avoided. Mr. Iwan-Miiller did not 
exalt the law of self-preservation above every- 
thing else, or fail to see the complexity of the 
concept of fitness, which may be made up in 
part of altruistic elements. Mr. Low, on the 
contrary, appears to think that self-preserva- 
tion is nothing and that philanthropy is 
everything. 

The action of the individual in relation to 
the race is in part associated, in part disso- 
ciated. Association for protection and de- 
fense has come down from prehistoric times. 
With the triumph over the enemies of the com- 
munity, the usefulness of association for other 

urposes, beyond the underlying purposes of the 
amily and community which areatthe bottom 
of our civilization, has made man a more social 
animal than he appeared to Aristotle. It is 
very easy for a temperament prone to accept 
socialistic distortion of facts, deceived by the 
phenomena of association everywhere visible, 
to be blinded to the individualistic forces at 
work in society. The natural competition of 
individuals has been in no way removed by 
association, nor can association ever insure a 
livelihood to the weak even though its ten- 
dency is obviously to make life easier for the 
whole community. It is a melancholy fact 
that the weakest must generally suffer. 
Humanitarian enthusiasts like Mr. Low, in 
urging that the strong should help the weak, 
are apt to forget that the strength of the 
strong is limited, and that their strength will 
not admit of their aiding all the weak, nor in 
fact of their aiding even the few found spe- 
cially deserving. The combined resources of 
a great nation, tremendous as they are, are 
insufficient to wipe out all the poverty and 
suffering which are nature’s penalties for ill- 
adaptation. 
r. Low’s view that the fittest to exist are 
not the morally fittest is by no means pro- 


’ found. The survival of the fittest, every one 


ought to admit, may mean the survival of 
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those possessing qualities inferior from the 
point of view of individual action, yet quali- 
ties that are deemed superior by the social 
judgment and are properly rewarded. The 
physically unfit may thus be morally fit, but 
their moral fitness is derived from the prin- 
ciple of association, instead of coming from 
nowhere, as some writers would like to assert. 


“The Startling Growth of State Power.” 
By Hannis Taylor, LL.D. North American 
Review, v. 190, p. 454 (Oct.). 

“During the period that divides Jefferson 
from Lincoln a transformation has taken place 
infour internal economic conditions, whose 
results have reversed the fundamental propo- 
sition upon which Jefferson’s political theories 
were founded. Just as he and his followers 
demanded that governmental power should 
be limited to the greatest possible extent, and 
that the circle of individual rights surround- 
ing the citizen should be widened to the 
greatest possible extent, a majority of the 
American people, including those who still pro- 
fess to fol Jefferson, are now demanding 
that governmental power, state and federal, 
shall be so widened, even at the sacrifice of 
individual rights, as to protect them against 
the incorporated battalions the new collectiv- 
ism is hurling against them. .. . 

“Chief Justice Baldwin, thoroughly equipped 
as he is on the historical and scientific side of 
law as well as on the practical, is a fine ex- 
ample of what an American judge should be. 
With such arbitrators standing between the 
individual and the state we have nothing to 
fear. The solution of mighty and delicate 
problems still awaits them. In extending 
national supervision over corporations en- 
gaged in interstate traffic such discrimination 
must be made as will preserve legitimate cor- 
porate enterprise from destruction.” 


“Shall United States Senators be Elected 
by the People?”” By Henry Litchfield West. 
Forum, v. 42, p. 291 (Oct.). 


“The opposition to the proposed change is, 
however, based principally upon the danger 
of making any alteration in the system of 
government devised by our forefathers. The 
conservatives shrink from changing the Con- 
stitution and insist that a convention, called 
for the p se of securing a new method of 
electing United States Senators, would open 
Pandora’s box. This is, unfortunately, 
true. . Taken by itself, a proposition to 
elect United States Senators by the people is 
entitled to serious consideration. If it is to 
succeed, however, at the cost of a Constitu- 
tional Convention, which is the method sug- 
gested by the legislatures of thirty states, it 
would be better to let well enough alone.” 


See History, International Politics, Inter- 
state Commerce Commission, Taxation. 

History. ‘‘The Attorney-General and the 
Cabinet.’”’ By Henry Barrett Learned. Politi- 
cal Science Quarterly, v. 24, p. 444 (Sept.). 

The subject is discussed from a historical 
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point of view. “The place and functions of 
the Attorney-General remained for many year 
after 1789 subjects of reflection on the par, 
of thoughtful men. ... The act of 187 
making the Attorney-General head of the 
Department of Justice apart from its mop 
technical details . . . wasa matureand hones 
effort to realize an ideal with respect to the 
Attorney-General that had been occasionally 
formulated since Andrew Jackson’s day.” 


India. ‘‘Political Assassination in India.” 
By Sir Andrew H. L. Fraser, K.C.S.I. Black. 
wood’s, v. 186, p. 437 (Sept.). 


“It is a noteworthy fact that on the very 
day on which the Lord Chief Justice of Eng. 
land condemned Madan Lal Dhingra to death 
for murder, he also passed sentence on ap 
English printer for criminal carelessness jp 
publishing articles by Mr. Krishnavarma, 
which his lordship described ‘as being deliber. 
ate and direct incitings to murder, and a 
wicked attempt to justify these incitings by 
suggesting that political assassination is not 
murder.’ ”’ 

That the present situation in India is the 
result of a radical dissimilarity of race and 
institutions is not to be denied. The English 
have earnestly tried to understand the Hindus, 
they have not totally failed, and in the future 
they may even partly succeed. But the fact 
remains that only by complete emancipation 
from such Occidental prejudices as that, for 
example, directed against the institution of 
caste, can the West approach the problemsof 
India sympathetically. For most Hindus 
undoubtedly share the views of the following 
writer :— 

“Why I Am Not a Christian.”’ By P. Ven- 
cata Reo. Fortnightly Review, v. 86, p. 402 
(Sept.). 

‘*Hinduism is much more a matter of social 
intercourse and domestic life than of religion, 
in the proper sense of the word. It is bound 
4 with our family rites and observances. 
The religious sentimentalism of the Hindus is 
chiefly directed to the maintenance of 
caste. .. 

“The destruction of caste would mean 
social chaos among us. But I see no signs 
of that calamity. I do not say that caste is 
eternal; but I may hazard the conjecture that 
it will, perhaps, last as long as Christianity.” 

The British policy of governing dependen- 
cies, as far as possible, through their own 
laws and institutions, ought to be, and prob- 
ably will be, more strongly emphasized in the 
future administration of that country. When, 
therefore, a British review prints as its first 
article a paper containing a declaration that 
“the curse of India is caste,’’ one is tempted 
to think that his misconception is one shared 
by Little Englanders rather than by true 
imperialists :— 

‘“‘Some Misconceptions about the Unrest ia 
India.” By Rev. J. A. Sharrock. Nineteenth 


Century, v. 66, p. 361 (Sept.). 
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“What India wants is a combination of 
Indian gentleness with English strength, jus- 
tice va straightforwardness.. We must be 
strong, and quit us like men, as well as be 
sympathetic and loving. The Indian Mutiny 
a never have come to a head if it had not 
been for the weakness of the officers, and our 

nt anarchy is largely due to the weakness 
displayed as regards Sir Bampfylde Fuller.” 


The truth of course is that India does not 
want a “combination with English strength.” 
It,wishes at the bottom of its heart to be 
overned sympathetically and tolerantly by a 
f ign nation simply because it does not 
know how to govern itself. That it does not 
js the opinion of this writer:— 

“The Effects of British Rule in India.” By 
Sir Edmund C. Cox. Nineteenth Century» 
v. 66, p. 542 (Sept.). 

“Mr. Dhingra . . . considered that we have 
no right to be in India at all, and that Indians, 
by which he meant Hindus, should manage 
their own affairs. . . . These things they have 
never been able to do. The result of our 
withdrawal from India would be bloodshed 
and carnage throughout the land.” 


The upshot of India’s incapacity is of course 
not that the English should be too indulgent; 
firmness must be combined with tolerance :— 


“The Effects of British Rule in India.” By 
Elliot G. Colvin, C.S.I. Nineteenth Century, 
v. 66, p. 527 (Sept.). 

“The truth is that the policy of devolution 
of power to the natives of the country is set 
about with a thousand dangers and difficul- 
ties, and every dictate of wisdom and prudence 
fequires that festina lente should be the guid- 
ing principle in its pursuit. There are many 
competent judges who think that the Govern- 
ment of ad oy under the spur of Lord Morley’s 
tadicalism, are at present going too fast and 
are yielding almost too much to popular 

our.” 

Lord Morley’s policy truly has its dangers, 
as will be seen from the following :— 


“British Rule in India: Its Successes and its 
Failures.” By Sydney Brooks. Century, v. 
78, p. 905 (Oct.). 


“Lord Morley’s scheme of reforms is not an 
innovation upon, but an extension of, the 
uniform practice of British rule in India. It 
is, however, a very large and far-reaching 
extension. ... Any one, too, who ponders 
the deep and peculiar cleavages of race, creed, 
and caste that run through Indian society 
will perceive the enormous difficulties under 
Lord Morley’s scheme of securing the proper 

sentation of minorities and of saving 
whatever electoral system is ultimately 
adopted from becoming an added source of 
racial and religious strife. Those difficulties 
have already begun to show themselves in the 
fears of the Mohammedans lest they be 
swamped under Hindu votes.”’ 


Immigration. See Race Discrimination. 
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P International Law. See Declaration of Lon- 
on. 

International Politics. ‘‘The International 

Organization of Society.”” By Pitt Cobbett. 
6 Commonwealth Law Review of Australia) 243. 
(July—Aug.). 
_ “One may fairly believe that the form which 
international organization is likely to take in 
the immediate future—whether beneficent 
or otherwise —is likely to depend in no small 
measure on the outcome of that inevitable 
struggle which both the teachings of the past 
and the warnings of the present show us to 
be depending between Germany and Great 
Britain; a struggle, let it be noted, in which 
our own future destiny, as well as that of the 
motherland, is surely involved.” 


“Alliances With and Against France.’”’ By 
Prof. Edwin Maxey. Forum, v. 42, p. 344 
(Oct.). 

“On the whole, the alliances and ententes, 
not amounting to alliances, formed by France 
must be considered as making for the preser- 
vation of the peace and equilibrium of Europe. 
They must also be looked upon as a skillful 
and effective attempt in the direction of iso- 
lating Germany. True, a number of circum- 
stances have united to make the work easier 
for France. But, notwithstanding this fact, 
we cannot fail to admire the skill which has 
been shown in removing obstacles, the good 
judgment used in the handling of what was 
at best a delicate situation and the substantial 
progress that has been made.”’ 


“The Manchurian Muddle.” By Edward 
Harkness. Putnam's, v. 7, p. 99 (Oct.). 


‘Political as well as commercial supremacy 
in Manchuria, as elsewhere, is a question of 
transportation control, and until Manchurian 
railways cease to be political instruments and 
are exploited, in the language of the Ports- 
mouth Treaty, exclusively for commercial 
and industrial and in no wise strategic pur- 
poses, the Manchurian problem will continue 
to threaten the peace of the East.” 

Interstate Commerce Commission. ‘‘The 
Conflicting Duties of the Interstate Commerce 
Commission.” By H. T. Newcomb. North 
American Review, v. 190, p. 464 (Oct.). 

“The public is plainly entitled to an impar- 
tial forum in which the relative rights of the 
buyers and sellers of interstate railway ser- 
vices may be determined, and it is only too 
plain that perfect impartiality cannot long 
survive in the unfavorable atmosphere of 
prosecution. Whena member of the Commis- 
sion who has had such long experience in its 
work comes forward publicly to declare in 
unequivocal terms that it cannot continue to 
exercise its executive duties and remain ‘a 
body adequate to the trust’ of its ‘tremendous 
jurisdiction’ to hear complaints and redress 
transportation wrongs, it is clear that the 
necessity for a change is imperative. . . . For 
the proper performance of such duties an 
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unbiased and impartial tribunal is necessary, 
and with the curtailment of its duties the 
Commission can be expected to become such 
a tribunal.” 


Law Reform. “Looking Forward.” By 
James J. Hill. Putnam'’s, v. 7, p. 62 (Oct.). 


“The greatest service to the nation, to every 
state and city today, would be the substitu- 
tion for a term of years of law enforcement 
for law-making. Get the laws fairly tried, 
weed out those improper or impracticable, 
curtail the contempt of law that now flourishes 
under the American system of non-enforce- 
ment, and make the people understand that 
government means exact and unsparing jus- 
tice, instead of a complex game. This is the 
only safeguard if respect for and confidence in 
the governing system itself are not to be 
gradually undermined.” 


Liberia. See Negro Problem. 


Marriage and Divorce. ‘Divorce Laws.” 
By George W. and M. C. Freerks. Central 
Law Journal, v. 69, p. 184 (Sept. 10.). 


“Let those who deplore social abuses and 
unsatisfactory conditions preach and teach 
against them. But if the divorce laws are to 
be remodeled, let this be done with a full 
pemagnne wenye | of what the laws now really 
are and of the probable effect of proposed 
new laws upon the abuses aimed at, as well 
as of the danger of their detrimental effect 
upon the natural rights of mankind. Uni- 
formity in statutes on this subject might be 
very desirable, but more important than this 
it is that default cases be given a stricter 
scrutiny under existing law by the judges, 
before granting decrees, and that some person 
have the duty to properly bring to the knowl- 
edge of the court the real facts, so far as ascer- 
tainable.” 


Negro Problem. 
By Judge Harris Dickson. 
p. 497 (Oct.). 


“The American negro is on a toboggan slide 
skidding down to death. The logic of his 
present status is extinction. He alone can 
save himself—and yet he keeps pouring the 
grease upon the slipping places. If he does 
not stop short and rebuild his shattered 
vitality, his grave will take its place beside the 
Maori, the Hawaiian, and the North American 
Indian, among the races of men who have 
perished from the earth.” 


Liberia. ‘‘Can the Black Man Stand Alone?” 
By Edgar Allen Forbes. World’s Work, v. 18, 
p. 12155 (Oct.). 

“Liberia has been making a desperate fight 
for existence during the last few months— 
not because of organic weakness nor of inter- 
nal agitation, but because the time had 
gpa arrived for Great Britain to close 
the net that had been spread. That the 
British government or the Sierra Leone gov- 
ernment, or both, have been working out a 
deliberate plan that would end in the annexa- 


“Exit the Black Man?” 
Hampton's, v. 23, 
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tion of Liberia nearly everybody in the repub- 
lic firmly believes. Some of the events that 
have happened recently admit of no other 
interpretation.” 


Penology. ‘Beating Men to Make Them 
Good.”” By Charles Edward Rusell. Hamp. 
ton’s, v. 23, p. 484 (Oct.). 


This is a second article on the American 
prison system. The author summarizes cop. 
ditions in a large number of states, and then 
adds :— 

“From all this stands out one fact upon 
which I can put no emphasis too great. 

“‘As a general rule, subject, of course, to 
some exceptions and modifications, where 
there is contract labor there is corporal pun. 
ishment; where there is no contract labor 
there is no corporal punishment. 

“In these days, therefore, corporal punish- 
ment survives not for reasons of discipline, 
because discipline is maintained easily enough 
without it, but to extract from the prisoners t 
profits of speculators in misfortune. And the 
men that are subjected to the unspeakable 
degradation and pain of the lash suffer not so 
much for their own misbehavior as for the 
greed of those into whose hands the punishment 
of our stumblers was never legally committed.” 


Procedure. “The Proposed Universal 
Court.” Editorial. 18 Bench and Bar 94 
(Sept.). 


This article discusses the recommendations 
of the American Bar Association for a single 
court in each state having universal juris- 
diction. 

“The division of courts into superior and 
inferior courts, the latter for the trial of small 
cases, with judges who are accorded less 
honor and who receive less emolument than 
the judges of the former, is one of the great 
mistakes of our present system. . . . The day 
must surely come when the fallacy of de- 
liberately committing small causes to judges 
of small calibre and on small pay will be clearly 
recognized and universally condemned.” 


“The Demoralization of the Law, XV.” 
By Ignotus. Westminster Review, v. 172, 
p. 303 (Sept.). 

“It is not uninstructive to inquire into the 
reasons why Anglo-Saxondom, which rightly 
claims to be in the van of civilization, is so 
unmistakably behind in the domain of the 
law. First, as regards this country. Our 
notorious impatience of strict logical methods, 
and our preference for haphazard ‘muddling 
through,’ is largely to blame. But there is 
more than this. There is the fact noticeable 
all through our history that our predilections 
are strongly political. ... We watch our poli- 
ticians pretty closely; we keep them up to 
the mark; our interest reacts upon them 
favourably. . . . Compare this with the senti- 
ments we entertain for our judges. We abso- 
lutely ignore their work, except on a rare 
occasion when they have blundered. .. . 

“These considerations apply in full measure 
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to the United States... . The evil centres 
round the method of selection of the judges. 
That method stands condemned for having 
done the greatest of all possible dis-service 
to a country; it has brought the adminis- 
tration of justice into contempt... _ 

“The United States bench is suffering from 
a more insidious disease than corruption. 
It is suffering from super-subtlety, the be- 
setting sin of the legal as distinguished from 
the judicial mind. Super-subtlety can no 
doubt be pressed into the service of corrup- 
tion, but it flourishes on the English bench 
without a suspicion of corruption. Corruption 
is the vice of base judges; no judge, however 
honorable, is safe from the vice of super- 
subtlety if he is not possessed of the true 
judicial faculty, an invaluable gift which a 
well-ordered community would jealously guard 
from being prejudiced by the practice of 
advocacy.’ 


Professional Ethics. 
tion.” By Donald R. Richberg. 
Monthly, v. 104, p. 489 (Oct.). 


“It is the present intention to show that 
there are certain plain lines of distinction 
between the function of harmonizer and that 
of parasite, which can be borne in mind by 
every practising lawyer to the advancement 
of his own self-respect and for the promotion 
of society’s esteem for the profession. 

“A lawyer’s activities may be divided into 
three classes: advice, litigation and law- 
making... . 

“Every time a lawyer counsels controversy 
for the establishment of a right as recognized 
by existing law, or for the promulgation of 
new law beneficial to the majority of society, 
he is exercising his true function, and the 
charge which he lays upon his individual 
cient and, through him, upon industry and 
progress in the mass, if reasonable in amount, 
is well earned and should be cheerfully paid. 
When, however, a lawyer gives the other kind 
of advice, the expense, perhaps cheerfully 
borne by the client who profits personally 
therefrom, must be finally laid upon society 
as a whole, which is thereby paying for its 
owninjury, and naturally resents the charge. .. 

“The lawyer who endeavors by every 
means to present fully and completely all the 
elements of his client’s cause, and to point out, 
with all the directness consistent with courtes 
and calm, the defects in his opponent’s 
presentation, is fully meeting his responsibility 
to give a conscientious judge all the informa- 
tion obtainable bearing upon the question 
at issue. He is therefore promoting speedy 
as well as just settlement. On the other 
hand, the lawyer who, by every artifice at his 
command, endeavors to cloud the strength 
of \his _* cause, not striving to show 
the real weaknesses of testimony, but, by 
befuddling witnesses, attempting to create 
fals¢ weaknesses; who endeavors in his own 
case} not so much to bring out all of the 
strength of his actual position, as to build up 
a situation mixed of truth and supposition 
which may give his client an advantage— 
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this lawyer is not only breeding distrust of the 
law in the minds of every one in the court- 
room, but is making for ultimate injustice for 
both his client and his adversary... . 

“‘A mass of law-making, in fact, one might 
almost say the mass of law-making to-day, 
is devoted to the promotion of special in- 
terests, regardless of whether the common 
good is served or not. The lawyers who 
devise such schemes, and the lawyers in the 
legislature who allow such bills to become 
laws, are remarkably plain examples of the 
parasitical class... . 

“It would seem reasonable to expect that 
lawyers, as those who face daily the problems 
of the fulfillment and breach of obligation, 
and hence are keenly observant of the moral 
growth of a community, will strive to better 
their works in even greater degree than their 
fellows. The position of counselor is indeed 
difficult to fulfill for one who does not feel 
that he possesses a keener, deeper insight 
into the complex questions of right and wrong 
than is within the comprehension of the one 
who comes to him for advice.”’ 


Race Problem. ‘‘The Conflict of Color; 
II. The Yellow World of Eastern Asia.”’ 
By B. L. Putnam Weale. World’s Work, 
v. 18, p. 12111 (Oct.). 


“Tt would be well for European statesmen 
to realize that in eastern Asia the most knotty 
of world-problems may have presently to be 
solved by force. . . . What can very easily 
happen is that the federation of eastern Asia 
and the yellow races will be so arranged as to 
exclude the white man and his commerce more 
completely than any one has yet dreamed of. 
And this is equivalent to saying that the entire 
economic situation throughout the world is 
in danger of being radically altered and the 
present balance of power entirely upset from 
the fact that eastern Asia, led by Japan, may 
step by step erect harriers so as to restrain the 
white man.” 


Race Discrimination. The problem of race 
discrimination arises from the latent if not 
always articulate conviction of the American 
people that each individual deserves to be 
dealt with on his merits, and from the absence 
of clear proof that the same logic which 
applies to individuals applies to races also. 

he proposition that the Chinese or the 
Japanese can be excluded from immigration 
without unjust discrimination between in- 
dividuals is of course absurd, but men some- 
times refuse to see the absurdity, and that 
perversity creates the problem that would not 
otherwise exist. The phases of this problem 
which are concerned with the ‘‘Chinese and 
oes in America” are discussed in the 
atest number of the Annals of the American 
Academy of Political and Social Science, 
which has over a score of papers by well- 
informed writers dealing with the general 
topic. From these we select the four or five 
likely to be of greatest interest to the legal 
profession :— 


‘“‘Misunderstanding of Eastern and Western 
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States Regarding Oriental Immigration.’ 
By Associate Justice Albert G. Burnett of the 
District Court of Appeals of California. 
Annals, v. 34, no. 2, p. 37 (Sept.). 

“The West is not unduly or at all excited 
over the question of immigration from Japan; 
it is only determined. tt has heard from 
Washington that the Mikado’s government 
is going to refuse permission to its subjects 
to come to the United States. It hopes this 
will be done, but it is somewhat dubious 
when it hears rumors from day to day of the 
vast numbers of Japanese who are debarking 
in British Columbia and stealing their way 
across the border. . . . Those nowliving there 
— that it shall continue to be a home 
or them and their children, and that they 
shall not be overwhelmed and driven eastward 
by an ever-increasing yellow and brown flood.”’ 


“Un-American Character of Race Legisla- 
tion.”” By Max J. Kohler, A. M., formerly 
Assistant United States Attorney, New York. 
Annals, v. 34, no. 2, p. 55 (Sept.). 

“It is apparent that the desire to exclude 
the Chinese laborer has worked incalculable 
harm both to them and to us, at least in 
excluding non-laborers and causing much 
unnecessary and unintended hardship. If 
cheap pauper labor, competing on unequal 
and unfair terms with American labor, be 
involved, such labor can be excluded under 
general laws, not applicable to the Chinese 
merely, and not making exclusion the rule and 
a few enumerated classes of non-laborers the 
exception. It must be apparent, however, 
-to justify even such plea +s our established 
beneficent and satisfactory American policy 
of a century and more, that the danger be 
general and continuous, and not temporary 
and spasmodic, and that it is one that cannot 
be cured by effective distribution, so as to 
deprive sections needing such labor badly 
of the benefits to which they also are entitled.” 


FP’ “Treaty Powers: Protection of Treaty 
Rights by Federal Government.” By Dean 
William Draper Lewis, Ph. D., University of 
Pennsylvania Law School. Annals, v. 34, 
no. 2, p. 93 (Sept.). 

“The means which are unquestionably 
within the power of the federal government, 
if properly used, would appear to be ample 
to enforce all treaties. The doubts, and they 
are many, which surround the subject, . . . are 
. . . as to the extent of the treaty power, not as 
to the right of the United States to maintain 
respect for, and punish violations of, those 
treaties which it may lawfully make.” 

“The Legislative History of Exclusion 
Legislation.”” By Chester Lloyd Jones, -Ph. D., 
Annals, v. 34, no. 2, p. 131 (Sept.). 

“The excitement was for the time at least 
allayed by an expedient included in the im- 
migration act of 1907... . Congress authorized 
the President to exclude from continental 
United States any immigrants holding pass- 
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ports not specifically entitling them to ente 
this country. . . . The ‘Japanese question’ was 
for the moment out of politics. It is by no 
means certain, however, that the seeds of 
future disagreement are removed. . . . The 
whole subject of Japanese immigration is one 
which calls for careful settlement by a treg 
which shall at the same time avoid antago. 
nizing a proud nation and remove an element 
which unregulated can hardly avoid causing 
increasing uneasiness and ill feeling on the 
west coast.” 


“The Exclusion of Asiatic Immigrants jn 


Australia.” By Philip S. Eldershaw, and 
P. P. Olden. Annals, v. 34, no. 2, p. 19, 
(Sept.). 


“No expense is grudged to keep unsullied 
the policy, and more than a policy, the ideal 
of a ‘White Australia.’ This, as has been 
shown, is not a passing ebullition of feeling. 
It may be not inaptly described as the Monroe 
doctrine of Australia, only it should be borne 
in mind that we are a with reference to 
Eastern Asiatic peoples only... . 

“Any attempt in derogation of this doctrine 
would be viewed with grave apprehension b 
Australia, under the egis of the Briti 
empire, and resented as an unfriendly act.” 


Taxation. ‘A Forgotten Chapter in Scot- 
tish History.”” By a Philosophical Radical. 
Blackwood’s, v. 186, p. 424 (Sept.). 

“To be logical, Mr. Asquith should ordain 
that when manufacturers’ profits, lawyers’ 
fees, and workingmen’s wages rise above a 
certain point, toll should be levied on the 
increase, even on the plea that as the various 
parties’ abilities remain the same the increased 
value must necessarily be the creation of the 
community. In this matter the socialists 
are more logical than their Liberal colleagues. 
They see no reason why the capitalist’s 
profits should not be placed in the same 
category with the landowner’s rents, and thus 
pushing the Ricardian theory to its logical 
conclusion, they demand the nationalization 
- capital as well as land. That way anarchy 
fies.”* 

“The Increment Tax: The Land Clauses 
Neither Unprecedented nor Socialistic.” By 
Alfred Mond, M. P. Nineteenth Century, 
v. 66, p. 377 (Sept.). 

This writer considers just, and by no means 
socialistic, the “‘great principle of obtaining 
for the community, by means either of | 
or national taxes, a reasonable share of the 
increased value of land which is generally 
recognized to be mainly due not to the efforts 
of an individual, or even a group of individuals, 
but to the growth of the population and the 
consequent necessity for land to live on.” 

Uniformity of Laws. ‘States with Ideas 
of their Own.” By Philip Loring Allen. 
North American Review, v. 190, p. 515 (Oct.). 

“The various legislatures, notably those 
of New York and Wisconsin, through their 
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library bureaus, are making it their business, 
before passing important new legislation, 
to find out the experience of their neighbors 
with similar questions. This means, even in 
the most superficial aspect, that state legis- 
lation is likely to become progressively less 
deserving of the ridicule and contempt it 
has so often received in the past. No far- 
reaching national policy, but only the simplest 
mechanism of friendly co-operation, is needed 
to eliminate many of the needless and annoy- 
ing differences in state policy. That we are 
getting this co-operation in larger measure 
js one of the answers which the states have 
made to their critics. Of all possible ways 
of securing uniform legislation surely the best 
is the valeatery copying of those statutory 
details which have worked well in the states 
of their origin and the dropping of those which 
have worked badly.” 


Wills and Administration. ‘‘Executors as 
Trustees.” By William P. Borland. 11 
Kansas City Bar Monthly 102 (Oct.). 

“A trustee, as such, has by law very few 
rights, very limited powers, and practically 
no discretion. He must point to the trust 
instrument, the will, for such powers as 
he may exercise, and especially is this so if 
the power involves a discretion. . . . The office 
of an executor, originally that of a pure trus- 
tee, accountable only to a court of equity, 
is by process of time and change of conditions 
reduced to a mere statutory office controlled 
bya statutory court; and then enlarged again, 
by a division of powers, into two distinct 
ne each hedged about by its own legal 
right.” 


Miscellaneous Articles of Interest to the 
Legal Profession 


Armaments. ‘The Ominous Hush in 
Europe: An Outline of the Situation between 
England and Germany.” By H. R. Chamber- 
lain. McClure’s, v. 33, p. 598 (Oct.). 


“The wild and innocuous peace agitation, 
with its leagues and conventions in various 
countries, is scarcely worth serious considera- 
tion as a practical factor in dealing with the 
present crisis. . .. The moment may not have 
afrived, but it is close at hand, when a drastic 
remedy must be found for the gigantic evil 
that is beginning to undermine civilization 
itself. The initiative unquestionably belongs 
to America. She alone among the Great 
Powers is above suspicion in motive. Her 
share of the general burden, which is piling 
up so rapidly, has not yet become crushing. 
Disinterested common sense is her sufficient 
incentive and justification.” 


Asiatic Problems. ‘The Clark University 
Conference on the Far East.”” By James L. 


Tryon. Advocate of Peace, v.71, p. 212 (Oct.). 


An editorial report of the Conference, the 
object of which is stated to have been ‘‘not 
to criticize any particular country’s policy 
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in the Orient, or to subject the attitude of 
Oriental countries to unfriendly scrutiny, 
but to help the United States to enter into 
more sympathetic relations with them. It 
sought to get at the truth as a basis for in- 
telligent action. It was inspired by a love 
of modern scholarship and international 
justice.”’ 

Hayes. ‘‘A Review of President Hayes’s 
Administration.’” By James Ford Rhodes. 
Century, v. 78, p. 883 (Oct.). 


“The organization of civil service reform 
associations began under Hayes. . . . The 
brightest page in the history of the Republican 
party since the Civil War tells of its work in the 
cause of sound finance, and no administration 
is more noteworthy than that of Hayes. ... 
Hayes had decided opinions of his own and 
did not hesitate to differ from his Secretary 
of the Treasury.” 


Labor Unions. ‘‘Trade Unions and the 
Individual Worker.’’ By Jonathan Thayer 
Lincoln. Atlantic Monthly, v. 104, p. 469 
(Oct.). 


“Tf the cause of unionism is made identical 
with the cause of labor, and thus ministers 
to the social progress of every workingman, 
we may believe that trade-unionism still has 
a work to accomplish; but if the movement 
is to minister to a class of workingmen only, 
its usefulness is already at an end.” 


Legal Burlesque. ‘‘Notes from London.” 
Scottish Law Review, v. 25, p. 228. 


“It may be, as has been said, that Sir Theo- 
dore Martin’s knowledge of affairs, even more 
than his literary ability, qualified him for 
writing the ‘Life of the Prince Consort.’ 
Certainly training in law is a fine preparation 
for many kinds of writing. Could it have 
been this which enabled Martin, a young man 
of twenty-eight, to write the preface to Sir 
Thomas Urquhart’s translation of Rabelais 
which won the praise of Dr. John Brown? 
It may, at any rate, have been the legal 
element in Rabelais’ work, for one thing that 
attracted him. Even after ‘Pickwick,’ the 
— burlesque and parody of law and 

wyers ever written is still to be found in 
Rabelais. ‘Bardell v. Pickwick,’ in fact, is 
infantile by the side of it.” 


North Pole Discovery. ‘‘Legal Proof of 
the Discovery of the Pole.” Editorial. 
18 Bench and Bar 87 (Sept.). 


“As to the negro who accompanied Peary, 
if he is only an ordinary darkey of moderate 
intelligence, then what was said by Hughes, 
D. J., in The Emily A. Foote, 73 Fed. Rep. 
508, 512 (cited in 2 Moore on Facts, p. 1161), 
might apply. ‘The testimony of ignorant 
colored witnesses in behalf of their employers,’ 
it is written, is ‘generally more compliant 
with the wishes of the latter than truthful 


for the truth’s sake.’ ”’ 
Personalities. 


Gaynor. ‘‘The Psychology 
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of the Demand for Justice Gaynor.”’ Editorial. 
18 Bench and Bar 85 (Sept.). 

“Justice Gaynor’s position on all questions 
with which the community is now concerned 
is already known or may be confidently sur- 
mised. His integrity, his courage, his inde- 
“pendence, and his ability to deal with new 
and complicated conditions as they may arise 
is proven by his past. It is for these reasons 
that Bench and Bar believes that Justice 
Gaynor’s election, now that he has signified 
his willingness to stand, is logically assured.” 


Lindsay. ‘‘The Beast and the Jungle.” 
By Judge Ben B. Lindsay, of the Juvenile 
Court of Denver. Everybody’s, v. 21, p. 433 
(Oct.). 

This attractive leading feature of the num- 
ber in which it appears is the first installment 
of Judge Lindsay’s autobiography. There is 
a trace of innocent and amiable demagoguism 
in the frankness of these reminiscences that 
lends charm to the ardent personality of their 
whole-souled writer. He tells how he was 
led to forsake the path of corporation practice 
and to dedicate himself to the public good. 
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Police Administration. ‘Finger Prints. 
Their Use by the Police.”” By Jay Hambidge, 
Century, v. 78, p. 916 (Oct.). 


“A telephone in the Finger-Print Depart. 
ment of the New York Police Headquarters 
having rung, the officer in charge, after 
identifying the speaker, receives the follow; 
cabalistic message from the Borough of 
Brooklyn: 

7 ‘Please give me 9 over 7, O I over 1 0, 


‘** ‘All right, Lieutenant; hold the wire.’ 

“Two minutes later the inquirer receives 
the following report: 

‘**The prisoner is Michael Cohen, alias 
Shifty Mike, wanted in Scranton and Toledo, 
suspected in connection with a job in the 
Bronx. Hold him.’ 

“This mystic conversation means that a 
police official at a metropolitan substation has 
taken finger-prints of a criminal, and thaton 
his request a corresponding record has im- 
mediately been picked out of twenty-five 
thousand cases! Later, to make assurance 
doubly sure, an impression of the finger- 
print is sent to headquarters and verified.” 
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THREE IMPORTANT BANKRUPTCY 
PUBLICATIONS 


A Treatise on the Law of Trustees in Bankruptcy, 
by Albert S. Woodman of the Maine bar. Little, 
Brown & Co., Boston. Pp. xci, 837-+ appendices 
and index 265. ($6.50 net.) 

The Law and Practice in Bankruptcy, under the 
National Bankruptcy Act of 1898. By William 
Miller Collier. 7th ed., revised and enlarged by 
Frank B. Gilbert of the Albany bar. Matthew 
Bender & Co., Albany. Pp. Ixvii, 854 + 455 (Gen- 
eral Orders, Forms, Statutes, etc., and index). 
($7.50.) 

A Digest of the Bankruptcy Decisions under the 
National Bankruptcy Act of 1898, reported in the 
American Bankruptcy Reports, Volumes 15 to 20 
inclusive (1906-1909). By Melvin T. Bender and 
Harold J. Hinman, of the Albany, N. Y., Bar. V. 2. 
Matthew Bender & Company, Albany, N. Y. Pp. 
xiii, 393 + table of cases 61. ($4.) 


R. WOODMAN has aimed not to 
cover the general subject of bank- 
ruptcy, but to treat only those portions of 
the law with which trustees in bankruptcy 
are concerned. He is right in saying that 
there is a demand for a book written from 
the standpoint of the trustee, covering a 
field which is very closely related to practice 
and procedure. He has produced an admira- 
ble volume from every point of view. One 


of Books 


of its conspicuous merits is the caution dis- 
played in discussing the important doubtful 
questions. The author declares it to have 
been his controlling purpose to furnish a 
safe guide for trustees. He even apologizes 
for this caution, but he will not be found 
fault with on this score. 

Mr. Woodman, by specializing in one im- 
portant branch of the subject which had not 
yet been fully covered, and treating it in 
accordance with the most approved method 
of text-writing, has rendered a notable service. 
He has provided a well-written exposition 
which in fullness of detail and sense of pro- 
portion could scarcely be improved upon, 
and the grouping of the authorities in the 
footnotes at once economizes the attention 
of the reader who wishes to follow the author's 
train of ideas and presents the important 
decisions in convenient juxtaposition to the 
text. The book offers in a form that could 


not be improved upon information regarding 
all questions relating to the estate of a bank- 
rupt. 

The notes and authorities are present in 
abundance, and excerpts from leading de- 
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cisions are plentifully included. The author 
js able, because of his experience in bank- 
ruptcy practice, to write very instructively 
of practice under the act. The citations are 
both to the Federal and to the Bankruptcy 
Reports. 

Collier on Bankruptcy has never lost its 
place as the standard treatise, notwithstand- 
ing the appearance of other works of great 
value, and its merits of completeness, accu- 
racy, and learning have been appreciated 
by the bar, which has found its usefulness 
to have increased with the appearance of 
each of its seven editions. 

When Mr. Collier originally prepared this 
work he expressed fears that the task of 
“blazing a way’ in interpreting the statute, 
at a time when the courts had not construed 
its provisions, made it necessary to ask the 
leniency of critics, but the attitude of the 
courts toward the treatise at once established 
for it an eriviable reputation. The needed 
modifications and enlargements of the text 
to conform to the decisions since rendered, 
owing to the care and skill exercised by Mr. 
Eaton, Mr. Hotchkiss and Mr. Gilbert, no 
longer furnish any ground for the original 
author’s misgivings with regard totheprobable 
shortcomings of a pioneer work. Its latest 
edition sees it more reliable than ever as an 
authoritative exposition of the national 
bankruptcy law. 

Practically the entire text has been re- 
written and many new subjects have been 
dealt with. The arrangement renders the 
material most accessible, as in the former 
editions. Each section of the actis treated 
exhaustively in a distinct chapter, and the 
cross references are numerous. A new index 
of increased utility has been prepared. 

The edition of this year has 243 pages more 
than the sixth edition, and contains as a new 
feature a section on general orders, annotated, 
all the cases relating to them being treated 
and digested. This is, we believe, the only 
work in which the practitioner will find the 
general orders separately treated. 

The second volume of Bender & Hinman’s 
Bankruptcy Digest, an important standard 
publication, has now been issued. While 
treatises are useful to economize the time 
that would otherwise be required of the 
Practitioner for the careful analysis of statutes 
and decided cases, he must also have 


teady access to the judicial decisions them- 
selves for data which even the most volum- 
ious treatise could not possibly supply. The 
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text-books will give him the main principles, 
but a certain case may possibly contain a 
dictum of importance bearing on the specific 
matter in hand, or it may be necessary to 
ascertain the facts as well as the law of an 
important case. The lawyer who has much 
to do with bankruptcy practice will there- 
fore find the American Bankruptcy Re- 
ports serviceable, with their accompanying 
Digest. With the appearance of this second 
volume, digesting the cases decided during 
the past three years, he has within reach, 
within the compass of a thousand pages or 
less, the law of all the decisions under the 
national bankruptcy act reported in the 
twenty volumes of the American Bankruptcy 
Reports. 

The authors say that they were able, 
because of their experience with the first 
volume, to make some improvements in the 
classification in the second one, but no ob- 
jection was to be made to the first in this 
respect, which received the commendation of 
the bench. The Table of Cases Cited and 
Table of General Orders Cited are offered 
with the expectation that they will prove a 
valuable feature for quick reference to the 
cases under any particular section of the 
statute or under any of the Orders. The 
volume is elaborately cross-indexed. 





McELROY ON TAXABLE TRANSFERS 
IN NEW YORK 


The Transfer Tax Law of the State of New York. 
By George W. McElroy, Assistant Chief Clerk in 
the Transfer Tax Bureau, State Comptroller’s 


Office. Matthew Bender & Co., Albany, N. Y. 
2d ed. Pp. xlii, 595, appendix and index 167 
($6.) 


HE second edition of this standard work 
greatly enlarges the treatise to con- 
form to the new Consolidated Laws, which 
took effect February 17, 1909, and covers 
all amendments to June 1 of this year. 

In its enlarged form, the work is a complete 
treatise on the Inheritance and Transfer Tax 
Law of New York State, giving sections 220 
to 245, inclusive, of the Tax Law(Consolidated 
Laws, c. 60), with annotations and references, 
the material being presented largely in the 
form of a digest of cases. Each section of the 
statute receives careful detailed treatment, 
and the statute is printed section by section 
with the material conveniently grouped after 
each section under numerous sub-headings. 

The second edition will be found useful 
as a complete treatment of the subject, in- 
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cluding the taxation of non-residents of the 
state. The author’s purpose has been to 
collate all the decisions bearing on the matters 
under consideration. Over two hundred 
mew cases are cited and commented upon. 
Chapter III has been rewritten and enlarged, 
many new subjects have been treated, the 
type has been entirely reset, and information 
is given regarding practice and procedure 
under the statutes as amended up to June 1 
of this year. An appendix also contains the 
full text of chapter XIII of the Consolidated 
Laws, in which are incorporated the former 
statute and code provisions relating to wills, 
descent and devise, and executors, adminis- 
trators and trustees. A complete set of 
forms applicable to transfer tax proceedings 
is also given. 


AN EXCELLENT TREATISE ON REAL 
PROPERTY LAW 


A Treatise on the Law of Real Property. By 
Alfred G. Reeves, Professor of Law in the New 
York Law School. Little, Brown & Co., Boston. 
2v. Pp. cxxiv, 1588 + index 71. ($13 net.) 


S an example of America’s best grade 
of legal scholarship, we welcome the 
appearance of Professor Reeves’s up-to-date 
treatise on the law of real property. The 
merits of this work are conspicuous. The 
author has arranged his subjects in accordance 
with a classification admirably simple and 
easily understood, and has collated with 
learning and diligence copious materials bear- 
ing on each topic considered. The treatise 
is marked by lucidity of style, aptitude of 
illustration, and logical unity. It will be found 
by the law student of great help in overcoming 
the complexities and technicalities of a subject 
which in the hands of Professor Reeves is by 
no means dry and irksome. It will also be 
useful to the practising lawyer because of its 
admirable clearness of arrangement, its 
voluminous contents, and its full citations. 
The treatise is aimed primarily at the pre- 
sentation of the modern law of real property 
regardless of local jurisdictions. The subject 
receives a thoroughly national treatment, 
but the author has paid much attention to the 
New York law, not so much for the purpose 
of providing a text-book for the use of lawyers 
of that state as because of a conviction that 
New York’s codification is of importance not 
only as the local system but as a typical code 
which has served as the model for the legisla- 


tion of many other states. “Thus it is sought,” 
to quote the author, “to make a practically 
complete treatise on New York real property 
law, yet without materially encumbering 
the text or notes with anything that is purely 
local or special.”” The New York references 
are so effectually subordinated to the general 
scheme by condensing a large mass of materia] 
in separately grouped foot-notes that the 
general non-local character of the work js 
strongly sustained throughout. 

Professor Reeves is a leading authority on 
real property whose treatise on “Special 
Subjects of the Law of Real Property’ is 
recognized as an authority by the courts. He 
is one of the ablest scholars ever graduated 
by the Columbia Law School, and was one 
of the principal framers of the Torrens system 
of transfers, which became a law in New York 
last year. His work on ‘Special Subjects” 
makes up part of the present treatise, which 
is about double the size of the former and 
covers the subjects left untouched at that time, 
The task of constructing a _ well-rounded 
treatise has resulted inthe production of an 
admirable, symmetrical work. 

The author is to be congratulated upon the 
production of a work so highly creditable to 
American scholarship and so well executed 
for permanent utility. 


NOTES 


* Professor James Morton Callahan, of the depart- 
ment of history and political science of West Vir- 
ginia University, has written a study of “The Evo- 
lution of Seward’s Mexican Policy,’’ which has been 
issued in the West Virginia University Studies in 
American History. Seward consistently maintained 
the doctrine that the continuance of free Republican 
institutions throughout America was required for 
the safety of the institutions of the United States. 
This principle furnishes the key to his diplomatic 
policy. 

: Papers of general interest read before the Colorado 
Bar Association a year ago included ‘‘The Doctrine 
of the Turn-Table Cases,” by Albert A. Reed, 
“Modern Tendencies and the Supreme Court,” 
by C. C. Hamlin, ‘“‘The National Public Domain,” 
by James W. McCreery, and ‘‘The Chicago System 
of Municipal Courts as a Substitute for Inferior 
Courts,” by Fred A. Sabin. These papers, together 
with Wilbur F. Stone’s anecdotal address on “The 
Pioneer Bench and Bar of Colorado,” are printed 
in the report of the proceedings of the eleventh 
annual meeting, now issued. 

*- The printed volume recording the twentieth 
annual meeting of the Virginia State Bar Associa- 
tion, held in August, 1908, is made up chiefly of 
material of local interest. It contains, however, 
several papers that will appeal widely to the pro 
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fession. Chief among them is the address of Presi- 
dent Taft on “The Administration of Justice: Its 

ing and Cheapening.” Other papers are those 
of Hon. William Lindsay, on “The Man and the 
Corporation,” and the president s address delivered 
by Hon. Wyndham R. Meredith on ‘‘Federal Control 
of Intra-State Commerce.” 


NEW BOOKS RECEIVED 


ECEIPT of the following new books, 
which will be reviewed later, is acknowl- 


edged :— 


“Mr. Justice Raffles.” By E. W. Hornung. 
Charles Scribner’s Sons, New York. ($1.50.) 

“Select Essays in Anglo-American Legal His- 

.” By Various Authors. V. 3. Little, Brown 
& Co., Boston. ($12 net for the set of three vol- 
umes.) 

“Equity; also, The Forms of Action at Common 
Law.” By the late Professor F. W. Maitland. 
Cambridge University Press; G. P. Putnam’s 
Sons, New York. Pp. 407 (index). ($4.) 

“Practical Suggestions for Drawing Wills and 
the Settlement of Estates in Pennsylvania.” By 
John Marshall Gest of the Philadelphia bar. 


T. & J. W. Johnson Co., Philadelphia. Pp. xx, 141 
+ index 10. ($2 net.) 

“Foreign Judgments and Jurisdiction.” Part 
Il, “Judgments in Rem— Status.” 3d ed. By 


Sir Francis Piggott, Chief Justice of Hongkong. 


Latest Important Cases 


589 


Butterworth & Co., London. 
dix and index 45. 


“The Fixed Law of Patents, as Established by 
the Supreme Court of the United States and the 
Nine Circuit Courts of Appeals.” By William 
Macomber. Little, Brown & Co., Boston. Pp. 
cxxxix, 907 + index 17. ($7.50 net.) 


“Grounds and Rudiments of Law.” By William 
T. Hughes. 4v. Usona Book Co., Chicago. v.1, 
pp. xv, 283 -++ appendix 71; v. 2, pp. x, Text-Index 
228; v. 3, “Datum Posts of Jurisprudence,’’ pp. 
x, 218 + index 32; v. 4, pp. 12, Text-Index 275. 
(Sheep $16, buckram $15.) 


“International Incidents for Discussion in Con- 
versation Classes.” By L. Oppenheim, LL.D., 
Whewell Professor of International Law in the 
University of Cambridge. Cambridge University 
Press; G. P. Putnam’s Sons, New York. Pp. xi, 
129. Alternate pages left blank for notes. ($1.) 

“A History of English Law.” By W. S. Holds- 
worth, M.A., B.C.L., Vice-President and Fellow 
of St. John’s College, Oxford. Little, Brown & Co., 
Boston. V. 1, xl, 421, appendix and index 38; 
v. 2, xxvii, 507, appendix and index 64; v. 3, pp. 
xxxiv, 495, appendix and index 34. ($4 per vol- 
ume.) 

“Selected Statutes of the State of New York.” 
As amended to close of legislative session of 1909, 
comprising the following consolidated laws: De- 
cedent Estate Law, Domestic Relations Law, Lien 
Law, Negotiable Instruments Law, Personal Prop- 
erty Law, Real Property Law. 6th ed. Matthew 
Bender & Company, Albany, N. Y. Pp. v, 457. 
($2 net.) 


Pp. x, 550 + appen- 
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Appeals. Admissibility of Evidence as to 
Fraudulent Intent— Verdict will not Be Set 
Aside for Inconsistencies Which are not Sub- 
stantial. 

The United States Circuit Court of Appeals, 
seventh circuit, reviewing a writ of error in 
the case of Walsh v. U. S., decided Oct. 5 
(Chicago Legal News, Oct. 9, 1909), affirmed 
the judgment of the trial court, dealing with 
several questions brought up in the volumi- 
nous record of the case. On the question of 
admissibility of evidence as to fraudulent 


*Many of these decisions are not yet reported, and 
No citations can be given. Copies of the pamphlet 
rters containing full reports of such of them 

as are cited in the National Reporter System may 
be secured from the West Publishing Company, 
St. Paul, Minnesota, at 25 cents each. In order- 


ing, the title of the desired case should be given 
as well as the citation of volume and page of the 
Reporter in which it is printed. 


intent, the Court (Humphrey. District Judge) 
said :— 

“It is urged on behalf of plaintiff in error 
that the verdict is not sustained by the evi- 
dence because the record as a whole does not 
show any guilty intent, and also that the trial 
court erred in permitting the jury to consider 
evidence of other acts of the defendant of a 
kindred nature, not counted upon in the 
indictment. 

“‘Where fraudulent intent is an essential 
element of the offense charged, evidence of 
other acts of defendant of a kindred nature 
is competent to illustrate the character of 
the transaction in question, and throw light 
on the intent with which this particular act 
was done. We see no error in admitting evi- 
dence of similar transactions to prove intent.” 

The Court also held:— 
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“The objection to the verdict on the ground 
of inconsistency and repugnancy we do not 
think is well taken. None of the alleged in- 
consistencies are substantial, nor of such a 
character as the law will recognize. A verdict 
will not be set aside as inconsistent because 
it finds differently as to counts in which there 
is no material difference. So long as there is 
no inconsistency in the verdict as to the sub- 
stance of the matter charged in the various 
counts, the verdict will not be disturbed. 
If the gravamen of the charge in each count, 
on which there has been a verdict of guilty, 
is the same, there is no inconsistency in the 
verdict. If in contemplation of law, the legal 
effect of the allegations in the various counts 
on which there has been a verdict of guilty 
is the same, the courts will not upset the 
verdict on the ground of inconsistency, where 
the only inconsistency is in respect to imma- 
terial particulars concerning the means by 
which the crime was committed. Griffin v. 
State, 18 Ohio State 438; Reg. v. O’ Brian, 
1 Brit. Crown cases, 9; Hudson v. State, 1 
Black Ind. Rep. 317; Hathcock v. State, 
88 Ga. 91; Tabler v. State, 34 Ohio State 127; 
People v. Sullivan, 173 N. Y. 122; Lyons v. 
People, 68 Ill. 271; Langford v. People, 134 
Ill. 444.” 

Appeals. Errors of Law in Charge to Jury 
Immaterial, when the Verdict is Found Strictly 
on the Evidence. O. 

In an action recently brought against the 
city of Cincinnati, the jury found for the 
plaintiff strictly upon the evidence, though 
it allowed a less amount of damages than was 
claimed and the facts may have warranted. 
The solicitor for the city appealed from the 
verdict of the jury because of a technical 
error of trial. 

The Circuit Court of Hamilton county, O., 
in denying the writ of error laid down as a 
principle of law the proposition: When uncon- 
tradicted evidence shows liability for what- 
ever damage resulted, and also that the plaintiff 
suffered greater damages than were allowed 
him, errors of law in the charge to the jury, 
or in the admission or rejection of evidence 
at the trial, become immaterial. 

The Ohio Bar Association has said that 
this decision should be preserved in bronze, 
for the reason that “‘it anticipates by a half- 
century the evolution of judicial procedure, 
which will bring with it that ideal administra- 
tion of the law where justice shall be done, 
even if errors have to be ignored.”’ 
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Appeals. No Reversible Error in Admission 
of Incompetent Evidence Which Could not Have 
Influenced Verdict. Okla. 


One convicted of murder appealed. It was 
apparent that the wounds of the victim had 
not been self-inflicted, and further to estab. 
lish this fact testimony of physicians was 
introduced. For the error in the admission 
of this evidence a new trial was sought on the 
ground that the prosecution, having offered 
this evidence as a part of its case, was estopped 
from denying its injurious effect. In Byers y, 
Territory, 103 Pac. Rep. 532, the Oklahoma 
Court of Criminal Appeals refused to be bound 
by or to follow the line of authorities, which it 
condemned as technicality run mad, repug- 
nant to reason, demoralizing to respect for 
law, and destructive of justice. ‘‘If the evi- 
dence, the admission of which was error, 
could reasonably have had any effect on the 
jury, this decision might have been different, 
but it is the fixed policy of this court to refuse 
to reverse convictions upon mere technicalities 
or exceptions which do not deprive the defend- 
ant of a substantial right.” 

See also Defamation. 


Corporations. See Interstate Commerce. 


Defamation. No Reversal on Writ of Error 
for Mistakes not Prejudicial—Evidence of 
Mental Suffering Admissible, Even if Arising 
from a Subsequent Publication. U.S. 


The United States Circuit Court of Appeals, 
second circuit, refused to reverse the judg- 
ment of the court below for error, in the libel 
suit of S. S. McClure Co. v. Philipp, where 
the plaintiff in the court below had secured a 
verdict for $15,000 damages in an action for 
an article which had appeared in McClure’s 
Magazine, in the Circuit Court for the southern 
district of New York. ‘‘It is impossible that 
an action like the present,’’ said the Court 
(Coxe, J.), ‘“‘which was fiercely contested for 
five or six days, can be tried without some 
ruling being made which would not have 
been made if the court had been aware at the 
time of its full significance. But unless these 
mistakes are prejudicial a just result should 
not be disturbed.” 

On the subject of the admissibility of evi- 
dence of mental suffering in an action of libel, 
the Court said :— 

“The first assignment of error which, in our 
judgment, requires serious consideration chal- 
lenges the action of the trial court in permit- 
ting the plaintiff to describe his feelings after 
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reading the articles in question. He testified, 
after objection and exception, that when he 
read the January article he was much dis- 
tressed because of the effect it would have 
upon his family, friends, business acquaint- 
ances and his social and financial standing. 
He was then asked, ‘How did you feel after 
you read the article that was published in the 
April magazine?’ The answer was, ‘I felt 
worse.’ It is well settled that in an action of 
libel the jury may in awarding damages con- 
sider the mental suffering of the plaintiff 
attributable to the libelous article. It is 
quite true that in, perhaps, the majority of 
cases the question is presented to the jury 
as a deduction from established facts. In the 
case at bar, with all the facts relating to the 
plaintiff's domestic, social and business rela- 
tions established, argument as to effect of 
the false charges upon his mind might, it 
would seem, have been presented as effectively 
without the testimony complained of as with 
it. Before coming to the question of dam- 
ages the jury necessarily had to reach the 
conclusion that the defendant had falsely 
accused the plaintiff of being a criminal, and 
the conclusion that he had suffered great 
mental anguish from such a charge would 
naturally follow. ,But what may be con- 
sidered by the jury may be proved, and where 
the question relates to the mental suffering 
of the plaintiff no witness can speak ex cathedra 
but the plaintiff himself. 

“Regarding the April article, which was 
introduced by the defendant as a retraction of 
the January charges and to show that the 
January article was not written maliciously, 
we see no reason why the plaintiff was pre- 
cluded from showing that it did not have the 
effect upon his mental condition which the 
defendant thinks it should have had. 

“To illustrate: Assume that in an action for 
malpractice the defendant admits that the 
initial treatment prescribed by him was im- 
proper, but that at a later date, by giving the 
proper remedy, he effected a complete cure. 
It will probably not be contended that the 
plaintiff in such an action is precluded from 
showing that his health was worse after the 
alleged cure than it was before; in other words, 
that the wound was not healed.” 


Elections. Voting ‘‘by Ballot’ Cannot In- 
clude Use of Voting Machines. O. 

The Ohio constitution provides that all 
tlections shall be by ballot. In State v. 
Board of Deputy State Supervisors of Elections, 
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89 N. E. Rep. 33, the purchase and use of 
voting machines was objected to on the 
ground that it transgressed this provision. 
Cardboard ballots are attached to the machine; 
they do not pass into the custody of any vote 

or by the act of voting into the control of the 
officers of the election. The Ohio Supreme 
Court said that to speak of such cardboard 
as the ballot of the constitution is obviously 
paying but mock deference to that instru- 
ment. However consistently with the inten- 
tion of the designer the machine may operate 
and however simple its manipulation may be 
to those who have become familiar with it, it 
is in contemplation that it shall be used by 
the body of the electors, most of whom have 
no knowledge whatever of its operation, and 
that from the necessities of the use but little 
time can be allowed to acquire such knowl- 
edge and understanding, one minute being the 
time allowed by the statute to each elector 
for that purpose. The Court declared the 
use of this voting machine unconstitutional. 


Evidence. See Appeals, Defamation. 


Indictment. ‘‘Willful Misapplication” With- 
out Conversion—General Allegation of Wrong- 
ful Intent Will Cure Defect of Indictment 
Which Does not Set Forth Case of Conver- 
sion. U.S. 


Judge Hough of the United States Circuit 
Court dismissed fifteen of the sixteen counts 
of the indictment charging F. Augustus Heinze 
and others with conspiracy, in a memorandum 
filed in New York City Sept. 11. The Court 
said :— 

“This indictment seems to me to charge 
in counts one to fifteen this and no more, vz. : 
That with intent to defraud the bank of which 
he was president, and for the benefit of others 
unnamed, defendant caused the bank to dis- 
count single named commercial paper, and 
the bank lost the amount paid on the dis- 
count. The sixteenth count varies from the 
others only in stating that the person respon- 
sible for the discounted note was insolvent 
to the knowledge of the defendant at the time 
of discount. 

“The crime of which the defendant is guilty, 
if guilty at all, is willful misapplication. The 
one characteristic or essential of this crime 
on which the Supreme Court has always in- 
sisted is conversion. No method of being 
guilty without converting the funds, money, 
or credits of the bank has been pointed out. 
The word conversion has supplied the legal 
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measure which the court has not been able 
to find in willful misapplication. If the facts 
stated in the indictment do not set forth a 
case of conversion, the indictment is bad, and 
a general allegation of wrongful intent will 
not cure it.” 

The Court also said :— 

“That the statements setting forth overt 
acts cannot be resorted to to aid or supple- 
ment defective averments in the indictment 
proper is plain law, The technical reason for 
this rule is stated by Judge Woods in the Brit- 
tin case, 108 U.S. 199. Laying aside therefore 
the ‘overt acts,’ the statement of conspiracy 
under section 5440 to commit an offense 
under section 5399 is clearly insufficient under 
Pettibone v. United States, 148 U. S. 197, in 
that secretion is not charged. No point other 
than this is now considered.”’ 


Interstate Commerce. Transactions of For- 
eign Corporation not Licensed to Do Business 
in the State are Interstate Commerce. Colo. 


Without having secured permission from 
that state, a foreign corporation, through its 
traveling representatives, sold goods in Colo- 
rado. The vendees were sued for the pur- 
chase price. A statute provides that no 
foreign corporation shall prosecute a suit in 
the state until it has complied with the law. 
The Colorado Supreme Court in Herman 
Bros. Co. v. Nasiacos, 103 Pac. Rep. 301, 
held the transaction a contract of interstate 
commerce, and ruled that it was not within 
the power of the state to interfere with the 
business of the foreign corporation so long as 
its transactions in the state were confined 
to transactions of interstate commerce. It 
was not doubted that the states might exclude 
foreign corporations entirely, or that they 
might exact such security for the perform- 
ance of their contracts with its citizens as in 
their judgment would best promote the pub- 
lic interest, but statutes imposing obliga- 
tions upon foreign corporations will be con- 
strued as not applicable to corporations 
engaged solely in interstate commerce. 


Landlord and Tenant. Consolidation of 
Actions—Claims against Tenant Holding Over 
After Expiration of Lease. nN. x. 


In the case of Kennedy v. City of New York, 
the plaintiff, a landlord, had brought two 
actions for the rent of the years 1898 and 
1899, on a lease held over after the expiration 
of the term. The two actions were con- 
solidated by order of the court, and the plain- 
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tiff appealed from the judgment rendered in 
the consolidated action. 

The Court of Appeals of the State 
of New York, in a judgment rendered Oct, § 
(N. Y. Law Jour., Oct. 11, 1909), held that 
while the plaintiff might have grouped his 
several causes of action in a single suit, he 
was not legally bound to do so, as each guit 
was based upon a separate cause of action, 
The Court (Werner, J.) said:— 

“A tenant who holds over after the ex. 
piration of a definite term for a year or years 
may be treated by his landlord as a trespasser 
or as a tenant from year to year. IE the 
landlord elects to treat the tenant as holding 
over for another year, the conditions of the 
original lease apply, except as to duration 
(Haynes v. Aldrich, 133 N. Y. 287; Adams y, 
City of Cohoes, 127 id. 175). Under sucha 
holding over a tenant is bound for another 
year not by virtue of an express contract, 
but by implication of law springing from the 
circumstances (Herter v. Mullen, 159 N. Y. 
28, 43). The only logical deduction from the 
choice thus given to the landlord of treatinga 
holdover tenant either as a trespasser or as 
a tenant for another year is that each holding 
over, where acquiesced in by the landlord, 
constitutes a new term, separate and distinct 
from those which preceded it and related to 
each other only in the conditions of the 
original lease which the law reads into the 
new tenancy. Some of the text-writers and 
a few of the earlier decisions seem to have 
confused the subject by referring to tenancies 
from year to year arising by operation of law, 
as continuations of the original terms, when 
it would have been more correct to character- 
ize them as new tenancies subject to the 
original conditions. The later decisions in 
this court have, however, defined this species 
of tenancy with a precision that admits of no 
misunderstanding.”’ 

Edward T. Bartlett, J., dissented in a 
lengthy and carefully prepared opinion. 


Legislative Power. Congress May Delegate 
Power to Determine Facts on Which Operation 
of a Statute Depends—Constitutionality of 
Twenty-Eight Hour Live Stock Law—Unit 
of Violation the Shipment and Not the Car- 
load. U.S. 


In Southern Pacific Co. v. U.S. (N. Y. 
Law Jour. Oct. 5, 1909), decided by the 
United States Circuit Court of Appeals for 
the ninth circuit in July, the plaintiff com 
tended that the Twenty-eight Hour Law (Act 
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Cong. June 29, 1906, c. 3594, 34 Stat. 607, 
U. S. Comp. St. Supp. 1907, p. 918), author- 
jing the shipper of cattle or the person 
accompanying them to extend the time of 
their confinement to thirty-six hours, was 
not such a delegation of legislative power as 
would render the law unconstitutional. For, 
said the Court (Gilbert, Circuit Judge),‘‘While 
a Legislature may not delegate the power to 
legislate, it may delegate the power to deter- 
mine some fact on which the operation of its 
own act is made to depend. Although the 
act in question herein incidentally protects 
the owners of live stock, its primary and 
important purpose is to prevent cruelty to 
animals in transportation. It needs no argu- 
ment to show how great is the evil which it is 
intended to remedy. We find no ground for 
saying that the law as framed by Congress is 
not complete in itself. No part of it is made 
by the shipper, nor is he given the option to 
say that the carrier shall not comply with its 
provisions.” 

The Court also held that the unit, in the 
case of violation of the act, was the indi- 
vidual shipment of live stock and not the 
catload as contended by the plaintiff, finding 
controlling reason for so holding in the 
proviso of section 1:— 

“That upon the written request of the 
owner or person in custody of that particular 
shipment, which written request shall be 
separate and apart from any printed bill of 
lading or other railroad form, the time of 
confinement may be extended to thirty-six 
hours.” 


Legislative Power. Congress May Not 
Delegate Power to Create and Define Crimes— 
Unconstitutionality of Statute Making it Crimi- 
nal to Violate Rules of Department of the 
Interior. U.S. 


A federal statute made it a criminal offense 
to violate rules which should thereafter be 
made by the Secretary of the Interior. The 
regulation in question prohibited the pasturing 
of stock within the forest reserves without a 
permit. In United States v. Grimaud, 170 Fed. 
Rep. 205, the defendant, having been arrested 
for pasturing sheep within a reserve, contended 
that the statute was void because it did not 
define the acts to be punished, and because it 
delegated legislative power to an executive 
Officer. It did not declare the grazing of 
sheep to be a crime, nor make any reference 
thereto, but declared that whatever the execu- 
tive prohibited should be punishable. There 
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was no way by which a person examining a 
statute could conclude that the act referred 
to was criminal. The executive officer by 
the statute was allowed to define and deter- 
mine crimes, which according to all the author- 
ties is a legislative function. The United States 
District Court held that there could be ne 
crimes except those created, expressly de- 
fined, and penalized by an act of Congress, 
and that the indictment could not be sus- 
tained. 


Municipal Corporations. Ordinance to 
Regulate Rag- Picking Invalid— Ordinances in 
Restraint of Trade Passed for Protection from 
Fire Require Legislative Sanction. Mass. 


A city ordinance of Chelsea, Mass., passed 
after the great fire, forbade the use of any 
building for the picking,: sorting or storage 
of rags without a written permit from the 
chief of the fire department. 

In Commonwealth v. Maletsky, the validity 
of this ordinance was called in question. 

The Supreme Judicial Court of the state, 
in a decision rendered Sept. 23, held the ordi- 
nance void, saying:— 

“Neither expressly nor by necessary impli- 
cation is the chief of the fire department re- 
quired to base his action in granting or 
refusing a permit upon the danger of fire 
involved. ... 

“This is not a case where the city govern- 
ment has general control of the subject-matter 
of the ordinance and may impose such con- 
ditions as it pleases. ... The power of the 
city of Chelsea to deal with this subject is 
only what is given by Revised Laws, chap. 104, 

, and the city authorities can in no 
respect transcend the authority thus given. 

‘We need not doubt the power of the Legis- 
lature to establish such regulations as this 
or to delegate that power to city governments 
or other boards if it desired to do so, and to 
make licenses or permits from an adminis- 
trative officer necessary to the exercise of 
trades or kinds of business that might involve 
a public danger.... But, as has been 
already pointed out, the effect of the enforce- 
ment of this ordinance by the chief of the 
fire department may be wholly to prohibit 
the carrying on of the specified business in 
Chelsea. . The pursuit of a lawful busi- 
ness, not of itself harmful, though it may be 
regulated, is not, without legislative sanction, 
wholly to be stopped by municipal ordinances 
for the prevention of fire or for safeguard 
against some other apprehended danger.”’ 
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Validity of Charitable Trust. 
U.S. 


A philanthropic citizen wishing to alleviate 
a state’s financial burden deposited money in 
trust to be accumulated for the benefit of the 
state of Pennsylvania. The instrument pro- 
vided that the trustee should invest the 
money and all its accumulations in the public 
stocks of the state whenever they could be 
purchased for a certain price, otherwise in 
government or other stocks, until the time 
should arrive when the fund so accumulated, 
together with any other sums which might 
be deposited with the trustee for like purpose 
should be equal to the debt at that time owed 
by the state, when it should be paid over to 
the treasurer of the state for the purpose of 
discharging its entire indebtedness, and for 
no other purpose whatsoever. The amount 
deposited was $2,000; the indebtedness of the 
state at that time was $40,000,000. In 
Russell v. Girard Trust Co., 171 Fed. Rep. 161, 
the United States Circuit Court held that as 
the state took no vested interest in the fund 
but was to receive the benefit of it only on a 
contingency which might never happen, or 
might happen at some indefinite time in the 
future, which might exceed the limitation of 
the rule against remoteness of accumula- 
tions; the trust was void and the fund was 
recoverable by the personal representative of 
the settler upon his death. 


Perpetuities. 


Procedure. See Appeals. 


Unfair Trade. Common Law Trademark 
Which Had Been Registered—Mark Not a 
Necessary Incident of Manufacture. U.S. 


The plaintiff, a nail manufacturer, had regis- 
tered a trademark, also held valid at common 
law, consisting of a pattern of small checks 
stamped upon the head of horseshoe nails, 
and obtained a decree in the lower court 
enjoining defendant from using this trade- 
mark. In Capewell Horse Nail Co. v. Mooney, 
decided at New York City August 20 (N. Y. 
Law Jour., Oct. 4, 1909), the United States 
Circuit Court of Appeals affirmed the judg- 
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ment of Judge Ray, Judge Lacombe finding 
no error in his conclusions, and saying:— 
“The most we can say is that the proof 
leaves it doubtful whether or not the defend. 
ant could economically and efficiently many. 
facture its nails without a gripping surface 
on its small roller which would impress perma. 
nent marks on the front face of the nail head, 
“‘On this branch of the case defendant, who 
cannot reasonably dispute that his mark there 
placed is substantially like complainant’s, has 
the burden of proof. But we concur with 
Judge Ray in the conclusions that, ‘if it was 
necessary to have a gripping surface on the 
roller it was not necessary to use the only one 
of many which would produce (on the face of 
the nail head) the exact counterpart of com- 
plainant’s distinguishing mark, which had 
come to be known in the trade and among 
manufacturers and dealers in and users of 
horseshoe nails’; and that ‘the production of 
this check mark on the defendant’s nails is 
not a necessary incident of manufacture.’ 


Wills and Administration. Distribution per 

Capita and Per Stirpes—Legal Inter pretation, 
N. Y. 

A testator, an eminent lawyer who knew 
the precise meaning of the terms he em- 
ployed, bequeathed the residue of his estate 
one-third to the heirs of A, one-third to the 
heirs of B, and one-third to the heirs of C, 
“‘to be divided among them per capita as well 
as per stirpes, equally and in all respects, 
share and share alike.’”’ The Surrogate’s 
Court of Nassau county, New York, in Mater 
of Curtis et al. (Aug. 1909, N. Y. Law Jour, 
Sept. 7, 1909), the Court said :— 

“The words ‘per capita and not per stirpes, 
we may assume, were familiar to him, and if 
he intended what they mean, would he not 
have used them? The mere fact that he did 
not indicates that he had something else in 
mind when he used the words in question.” 
He therefore intended only that the thirds 
should first be divided per stirpes and then 
per capita among the children of the legatees 
benefited by the distribution per stirpes.” 
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THE CRIME OF FERRER 


HAT was the crime of Ferrer? 

With reference to the facts which 

have come to the attention of the Ameri- 

can public, what is to be said of the 

policy which brought about his execu- 
tion? 

{n every country the dissemination 
of anarchistic views, even by persons 
whose private lives are irreproachable, 
should be punishable when those views 
incite others to acts of violence. The 
statement has been freely made that 
Ferrer was a philosophical anarchist. 
The evidence on this point is not fully 
accessible. That Ferrer was a so- 
cialist is clear; that his opinions were 
not only anti-clerical, but anti-Christian, 
isevident; but it is doubtful whether he 
was not more a republican than an 
anarchist. The question in the present 
case is more specific, being not whether 
he held anarchistic views but whether 
the expression of anarchistic views in- 
cited the rioting in Barcelona. This 
disturbance does not clearly appear 
tohave been different in character from 
an ordinary revolutionary riot. Such a 
fiot attracts not only anarchists to take 
part in it, but malcontents of every 
description—socialists, nihilists, repub- 
licans, all enemies of the monarchical 
régime. As there is not even the prob- 
ability that the Barcelona uprising 
sought the overthrow of all government, 
tather than the establishment of a re- 
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public, the offense of Ferrer, if offense 
there was, is more likely to have been 
that of rebellion against the lawful gov- 
ernment than of complicity in an anar- 
chistic disturbance. The former offense 
is the lesser, for unlike the latter it may 
be merely political. 

The deposition of the Director of 
Police at the trial, that Ferrer was an 
active anarchist, may probably be set 
down to prejudice. Some of the other 
testimony pointed to complicity in a 
republican insurrection. It was said that 
Ferrer had invited the mayor of Premia 
to proclaim a republic. It was also 
testified that he had been seen among 
the rioters. The evidence of not less 
than seventy witnesses had been hostile 
to him at the preliminary hearing. 

His connection with the riots may 
therefore have been sufficiently a matter 
of reasonable belief to serve as a basis 
for a charge of inciting to rebellion. 

Ferrer might therefore have been 
charged with an offense against public 
order which is punishable in many 
countries. Whether he could have been 
convicted, however, in a regular trial is 
improbable. If he had been tried by 
the ordinary procedure of courts of law 
in Spain, and had had the usual rights of 
an accused person, there is little doubt 
that he would have been acquitted. If 
convicted, the sentence could not have 
been of undue severity. 

But Ferrer, instead of being tried in 
the regular way, was tried in a court of 
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martial law, by the summary procedure 
peculiar to such a court, with the im- 
position of a penalty so severe as to be 
justifiable only by military necessity. 
Were such extreme measures proper 
under the circumstances? 

In any country, the occurrence of 
such disturbances as those at Barcelona 
last July would have furnished occasion 
for armed resistance to revolt and the 
establishment of martial law. Millions 
of dollars’ worth of property had been 
destroyed, priceless works of art re- 
duced to ashes, and atrocious acts of 
vandalism perpetrated. The police were 
powerless to deal with a situation of 
such turmoil. A resort to martial law 
and military justice, under such condi- 
tions, may have been not only just but 
necessary. 

In the United States, if an insurrection 
like that in Spain were to arise, the army 
could not, in attempting to put it down, 
deprive those not actually engaged in 
the rebellion of the right of habeas 
corpus, and martial law is subject to 
limitations imposed by the United States 
Constitution. Lutherv. Borden,7 How. 1; 
Ex Parte Milligan, 4 Wall. 2. But 
such limitations on martial law are 
matters of municipal law, and need be 
the same in no two countries. The 
international law of war has to a notably 
large extent defined the rights of mili- 
tary occupation, including those of sub- 
stituting martial law for the law pre- 
vailing in the occupied region, but none 
of these rules is of binding application 
to the law of internal war. Hence, 
while international law takes, in general, 
a humane and lenient view of the 
methods by which martial law is to be 
administered, this does not show what 
course is legal or illegal in Spain, the 
municipal law of which may authorize 
most drastic measures for suppressing 
armed insurrection. 
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When Francisco Ferrer was shot, hoy. 
ever, the insurrection in Barcelona was 
under control. The conditions which cal] 
for extreme measures of precaution seem 
to have been absent. It was undoubt. 
edly necessary to rely on the presence of 
the armed military force for the cop. 
tinuance of order, but there appears ty 
have been no necessity for suspending the 
jurisdiction of the ordinary civil courts 
so completely as to make the charge 
against Ferrer triable only before a mij. 
tary tribunal. Foreign spectators have 
been unable to see the justification of 
any real necessity or danger for the trial 
of Ferrer by a court of martial law, 
It is probable that the course pursued 
was technically legitimate under Span- 
ish law, but that does not make it rea- 
sonable or moral from the standpoint of 
the enlightened world. 

The character of Maura, the deposed 
prime minister, has been blackened, but 
he was the instrument of the forces 
which seek the protection of life and 
property and the maintenance of social 
order, and as such he was more bigoted 
than villanous. In a monarchical coun- 
try socialism is a far more serious menace 
to social order than in a republic, for 
popular government provides a free out- 
let for pent-up radicalism and prevents 
explosions which might otherwise occur. 
Ferrer, while personally by no means 
to be classed as a criminal, may easily, 
therefore, have been regarded a danger- 
ous enemy of public order. To treat 
him as such was to misunderstand him, 
but Ferrer had himself misunderstood 
modern society, as he showed by his 
socialistic teachings. He had laid him- 
self open to misconstruction. Error, like 
truth, may have its martyrs, but those 
of the former are not equally glorious. 
Ferrer died a lamb of sacrifice on the 
altar of the heathen cult of socialism. 
The crime of Ferrer was that he mis 
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any attention to the lawyers. Gentlemen, I 
charge you that when this case was tried be- 
fore me I gave a verdict for the plaintiff, and 
I charge you, gentlemen, to do likewise. Re- 
tire and make up your verdict.” 

Of course you know the rest. 


SHOWING THE HONOR IN WHICH 
JUDGES WERE HELD 


RESENTS from suitors to judges 
were not uncommon, nor, perhaps, 
unexpected, in New Hampshire in the 
eighteenth century under the colonial 
government, says a writer from whom 
Charles Warren, in his interesting history 
of the Harvard Law School, quotes an 
interesting story :— 

On one occasion the Chief Justice, who was 
also a member of the council, is said to have 
inquired, rather impatiently of his servant, 
what cattle those were that had waked him so 
unseasonably in the morning by their lowing 
under his window; and to have been some- 
what mollified by the answer that they were 
a yoke of six-feet cattle, which Col. had 
sent as a present to his Honor. ‘‘Has he?”’ said 
the judge; ‘‘I must look into his case—it has 
been in court long enough.”’ 


SWIFT JUSTICE IN ENGLAND 


UDGE EDWARD PIERCE of Bos- 
ton was much impressed with the 
rapidity with which the business of the 
English courts was transacted, in a re- 
cent visit abroad. He was also struck 
with the feeling of mutual respect be- 
tween the judges and the lawyers. He 
says :— 

What impresses a stranger who is visiting 
the English courts is the thorough manner in 
which a judge goes into a case, and the com- 
plete mastery he has of the subject-matter in 
dispute, including all its minor details. The 
Chief Justice heard, and disposed of four 
separate murder cases in ten days, and yet 
each case was so carefully and completely 
heard that the rights of each of the defend- 
ants were carefully protected. In the Eng- 
lish courts, technical and extraneous matters 
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are eliminated, and court, counsel and jury 
get right down to the main facts, withoy 
unnecessary delay. 


TO FRIENDS ACROSS THE PACIFi¢ 


E regret to note that the existeng 

of the Commonwealth Law Rp. 

view of Australia has been terminate 
after a useful and dignified career of gi 
years. The editors express the fear that 
Australia may not yet have been ready 
for such a publication, that its lawyer 
are possibly more interested in the Trade 
of the Law than in the Science of the 
Law. We are confident, however, that 
the work of these scholarly editors has 
not been in vain, and that the legal pro- 
fession in Australia will soon awake to 
the fact that a publication of such high 
standards as the Review is indispensable. 


HOW THE VILLAIN ESCAPED 


Sa burglar was trying to break intoa house 

of a citizen of a foreign city the frame- 

work of the second story window to which he 

clung gave way and he fell and broke his leg. 

Limping before the justice the next day he 

indignantly demanded that the owner of the 
house be punished. 

“‘You shall have justice,” said the judge. 

The owner, being summoned, claimed that 
the accident was due to the poor woodwork, 
and that the carpenter, not he, was to blame. 

“That sounds reasonable,” said the judge; 
“let the carpenter be called.” 

The carpenter admitted that the window 
was defective. ‘‘But how could I do better,” 
said he, “‘when the mason work was out of 
plumb?” 

“To be sure,” replied the judge, and he sent 
for the mason. 

The mason could not deny that the coping 
was crooked. He explained that while he 
was placing it in position his attention was 
distracted from his work by a pretty girl, in 
a blue tunic, who passed on the other side of 
the street. 

“Then you are blameless,” said the judge, 
and the girl was sent for. 

“I admit,” said she, “‘that I am pretty, but 
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that’s not my fault, and if the blue tunic 
attracted the mason’s attention the dyer, not 
I, is responsible.” 

“That’s good logic,” said the judge; “‘let 
the dyer be called.” 

The dyer came and pleaded guilty. 

“Take the wretch,” said the judge to the 
thief, “and hang him from his doorpost.”’ 

The people applauded this wise sentence 
and hurried off to carry it out. Soon they 
returned and reported that the dyer was too 
tall to be hung from his doorpost. 

“Rind a short dyer and hang him instead,” 
said the judge with a yawn; “‘let justice be 
done at any cost.” —Law Student's Helper. 





THE JUSTICES GREAT READERS 


Members of the Supreme Court probably 
take out more books from the Congressional 
Library than all the members of either the 
Senate or the House of Representatives com- 
bined, says the Washington correspondent of 
the Boston Herald. Chief Justice Fuller is a 
great reader, and hundreds of books on a great 
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variety of subjects are sent to his houseevery 
year. Justice Holmes is a great student and 
reads much in French and German. 


MY PAPA 


My papa is a lawyer man, 
He tells me lots of things 

At night when he is smokin’ an’ 
A blowin’ big smoke rings. 


He laughs an’ says, ‘‘My boy, ha! ha! 
When you’re a man you'll see 

The reason why your nice mamma 
Is my life mortgagee. 


He uses awful words, I just 
Can’t find the meaning for, 

He says I’m cestut que trust 
And he the obligor. 


He talks so much I fall asleep, 
Then wakes me with a nudge 
An’ says his talk must be too deep, 
I act just like the Judge. 
BH. K. B. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie, and anecdotes. 





USELESS BUT ENTERTAINING 


In Smith v. Fuller (Iowa 1908) 115 N. W. 
Rep., at page 915, Deemer, J., said: “‘No pre- 
sumption can make a woman the widow of 
two living and undivorced husbands.”’ 

—Law Notes. 


A colleague of the late Henry W. Paine 
a ched him on one occasion with the 
d inquiry, ‘“‘Mr. Paine, what is the law 
on such and such a subject?’’ The famous 
counselor took out his watch, studied it*a 
moment, and shook his head. “I don’t 
know,” he answered. ‘‘The Legislature hasn’t 
adjourned yet.’’— Boston Transcript. 


“Pray, my good man,” said a judge to an 
Iri n, who was a witness on a trial, ‘‘what 
did ie between you and the prisoner?” 

, then, plase your lordship,”’ said Pat, 
sure I sees Phelim atop of the wall. ‘Paddy!’ 


says he. ‘What?’ says I. ‘Here!’ says he. 

ere?’ says I. ‘Whist!’ says he. ‘Hush!’ 

saysI. And that’s all, plase your lordship.” 
—Christian Register. 


It was a clever lawyer in a Boston court 
recently who took advantage of the nautical 
knowledge he possessed to work upon the 
mind of a juryman who did not seem to show 
much comprehension of a case of suing a 
street railway for damages. 

The dull member was an old sailor, who, 
though doubtless very keen of perception 
along some lines, was, nevertheless, rather 
slow in his understanding of the points in- 
volved in the case being tried. The lawyer 
noticed this and made his strike with this par- 
ticular man. Approaching the jury box he 
addressed himself to this one juryman and 
said :— 

“Mr. Juryman, I will tell you how it hap- 
pened. The plaintiff was in command of the 
outward bound open car, and stood in her 
starboard channels. Along came the inward- 
bound closed car and just as their bows met 
she jumped the track, sheered to port, and 
knocked the plaintiff off and ran over him.” 

The sailor was all attention after this ver- 
sion of the affair, and joined in a $5000 verdict 
for the injured man. 

— Gloucester (Mass.) Times. 
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Important Litigation 


The government suit to dissolve the alleged 
anthracite trust is likely to come to trial in 
the United States Circuit Court at Phila- 
delphia this fall. The New Jersey Central, 
the Reading Company and the Erie are 
named as defendants. 


Judge McAllister Campbell in the federal 
court at McAlester, Okla., issued a temporary 
order, Sept. 27, restraining the state officials 
from interfering with the piping of gas out of 
Oklahoma. his decision was rendered in 
spite of the anti-trust law of Oklahoma, which 
prohibits foreign corporations from engaging 
in this business within the state. 


After two years of agitation against race 
track gambling in New York State marked 
by the passage of the drastic anti-betting 
bill, generally called the Hart-Agnew law, 
the Toone county (Brooklyn) grand jury 
handed up indictments Oct. 4 against the 
two big Kings county race tracks, three 
police officials, five private detectives and 
twenty-five bookmakers. The defendants 
will raise the question of the constitutionality 
of the law. 


The Irish land bill, a measure of vast im- 
portance, passed through its final stage in 
the House of Commons Sept. 17 by a vote of 
174 to 51. All estates pons untenanted lands 
of Ireland were putinto the power of a body of 
commissioners who may fix the price for their 
sale. Under this bill loans for Irish land pur- 
chases amounted to $915,000,000. The Lords 
passed the bill to its third reading Oct. 26, 
with some important amendments which 
there was doubt of the Commons accepting. 


The case of the United States in the New- 
foundland fishery arbitration between Great 
Britain and this government was sent Oct. 4 
to the British embassy, and the case of Great 
Britain was forwarded to the American embassy 
in London by the British foreign office. This 
is the first step in the arbitration of the New- 
foundland fishery dispute. It is the first case 
between the United Bates and Great Britain 
to be referred to the Hague Court for arbi- 
tration under the general arbitration treaty 
of April 4, 1908. 


After an extended discussion of the terms 
of settlement in the $30,000,000 suit brought 
in New York by the Pennsylvania Sugar 
Refining Company against the American 
Sugar Refining Company, Judges Willson and 
Audenreid in the Common Pleas Court at 
Philadelphia agreed Sept. 24, to act as arbi- 
trators and determine finally whether the 
compromise offered by the American Sugar 
Refining Company should be accepted. The 


indications in October were that there 
would be an amicable settlement of the cag 
by the acceptance of the terms offered by the 
so-called ‘‘trust’’ when the case was on trial 
in New York several months ago. 


A suit against the United States for 
$61,287,800 probably will be tried this winter, 
This suit was instituted by the Missour, 
Kansas & Texas Railroad Company, one of 
the land grant railroads, by the filing of a 
petition in the United States Court of Claims, 
in which it was alleged that by acts of Con. 
gress the United States had agreed to convey 
to it the fee simple title to every alternate 
section of land to the extent of ten sections 
~~ mile on each side of its line through the 

ndian Territory and Kansas, and that sub. 

sequently ong of these lands had been 
deeded to the Indians in severalty and had 
otherwise been disposed of to the great loss 
of the railroad company. 


Important Legislation 


It is the consensus of opinion in the Ameri- 
can Bankers’ Association, which held its 
thirty-fifth annual convention in September, 
in Chicago, that “‘the bill of lading question, 
one of the greatest commercial problems of 
the day, will soon be settled to the satisfaction 
of bankers, carriers and shippers.” The cry 
of the bankers has long been for a bill of lading 
which will make the carrier issuing it respon- 
sible so that it will be a safe negotiable in- 
strument. 


The Interstate Commerce Commission 
is said to be in favor of President Taft's 
pene to recommend to Congress the estab- 
ishment of a federal court with exclusive 
jurisdiction over appeals from the decisions 
and rulings of the commission. This agree 
ment with the President follows the conference 
on interstate matters held not long ago in 
New York, at which the President, many of 
his Cabinet, and Commissioners Knapp and 
Prouty were present. Such a court would 
strengthen and consolidate the powers of the 
commission rather than weaken them, accord- 
ing to the belief of the commissioners. 


The province of Alberta, Canada, after 
consultation with Judge Ben B. rr} | 
udge George S. Addams of Cleveland and 
u Kelso of Ontario, has passed a new 
dren’s act. Alberta now proposes to hold the 
cruel or negligent parent accountable for the 
proper care of the child, and its officials can 
fine or imprison offenders. In cities of ovef 
10,000 there is to be a refuge for tempora 
detention of children that are held for trial, 
or are neglected; probation officers look out 
for children’s interests, children’s courts are 
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to be established, no child may be confined 
with persons charged with crimes; and 
children held for trial must be tried immedi- 
ately and outside of the regular court-room. 


Frank H. McCune, the rate expert, who 
was the principal witness for the /?_ of 
Spokane in the first fight before the Inter- 
state Commerce Commission for equitable 
freight rates, uges the people of the country 
to support the Trans-Mississippi Commercial 
Congress in its efforts to secure the adoption 
by the United States Congress of an amend- 
ment to the act to regulate commerce, ‘‘re- 
quiring railroads to quote rates in writing 
when so requested by shippers, and that rates 
so quoted be protected to avoid loss to the 
shippers, and assessing a reasonable penalty 
against the carrier making the misquotation, 
so that the provision of the act against re- 
bating may be kept inviolate.” e thinks 
that such an amendment should have the 
indorsement of every commercial body in the 
United States. 


Personal— The Bench 


Justice N. D. Denson of the Supreme Court 
of Alabama, who is retiring from the bench, 
declares it to be his intention to practise law 
at his home town, Lafayette, Ala. 


The election for city court judge of Ashburn, 
Ga., September 20, resulted in a majority for 
Colonel R. L. Tipton of 47 votes over his 
opponent, Colonel John J. Story. 


Judge Martin Lehmayer, who succeeds the 
late Judge Conway W. Sams on the Supreme 
Bench of Maryland, took his seat September 
15, amid the congratulations of his friends. 


W. E. Scofield of Marion, O., received his 
commission from Gov. Harmon to succeed 
the late Boston G. Young as common pleas 
judge in that locality. 


Judge John C. Gray, who has been appointed 
Superior Judge of Butte county, Cal., to fill 
the vacancy caused by the death of Judge 
Warren Sexton, was sworn into office a 
short time ago. 


gldse N. H. Mapes recently resigned his 
oO 


office of county judge in Colfax County, Neb., 
in order to attend a law school. Speeches and 
an oyster supper marked the appropriate 
observance of the occasion by his friends of 
Schuyler, Neb. 


George A. Cooke, a Democrat of Aledo, 
ercer county, is the new member of the 
Illinois Supreme Court to succeed the late 
Justice Guy C. Scott, chosen in the special 
election held September 25. He defeated 
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Milton McClure, the Republican nominee, 
by 2,882 votes. 


James M. Morton of Fall River, Mass., 
Associate Justice of the Massachusetts Su- 
preme Judicial Court, reached his seventy- 
second birthday September 12. He was 
appointed by Governor Brackett in 1890, 
having been one of the leading lawyers of 
Bristol county. 


Christopher Francis Parkhurst, Associate 
Justice of the Rhode Island Supreme Court, 
who was elected to his present position Feb. 
21, 1905, recently passed his fifty-fifth birth- 
day. He was graduated from Brown Univer- 
sity in 1876, and was admitted to the 
Rhode Island bar in 1879. 


Associate Justice Brewer of the United 
States Supreme Court, speaking at the annual 
banquet of the Vermont Fish and Game 
Association which occurred at Hotel Cham- 
plain, Vt., devoted the greater part of his 
address to urging the prevention of the 
pollution of the country’s rivers and lakes. 


Judge James B. Richardson of the Massa- 
chusetts Superior Court is much interested 
in the claim that Samuel Morey of Orford, 
N. H., and not Robert Fulton, was the in- 
ventor of the steamboat. Judge Richardson 
spends his summers at Orford, and has been 
forced to agree with the townspeople of Orford 
in this belief. 


Chief Justice James Pennewill, Resident 
joace Henry C. Conrad of Sussex county and 
udge-at-Large Victor B. Woolley took their 
laces on the bench of New Castle County, 
el., recently for the first time. Until his 
appointment last June, Chief Justice Penne- 
will had served as resident judge of Kent 
county for twelve years. Judges Conrad and 
Woolley were not on the bench before. 
Marcus Morton of Newtonville, Mass., 
has succeeded the late Judge Gaskill as judge 
of the Superior Court. Mr. Morton is forty- 
seven years old. His father was Chief Justice 
of the Supreme Judicial Court of Massachu- 
setts, and his grandfather was a Justice of the 
Supreme Court and also Governor of Massa- 
chusetts. He graduated from Yale in the 
ba 4 1883 and also from the Harvard Law 
chool. 


Vice-President Sherman, while in Kansas 
City recently, talked informally with Judge 
Guinotte. “I understand you have held the 
office of probate judge here about fifty years,” 
he said, jokingly. ‘‘You do not look to be a 
man of more than forty. I understand, also, 
that you have these lawyers so well trained 
that they are willing to come right up and eat 
out of your hands. That’s the system.” 
Judge Guinotte made no comment except 
to say he had held the office of probate judge 
for twenty-three years. 





602 The Green Bag 


Personal—The Bar , 


Walter S. Newhouse of New York read a 
ro on ‘The Legal Relations between 

ill and Selling Agent,’ at the semi-annual 
meeting of the National Association of Cotton 
Manufacturers, held at the Mt. Washington 
House, N. H., not long ago. 


William Rotch Wister celebrated his six- 
tieth anniversary as a member of the Phila- 
delphia bar October 6. Mr. Wister is also 
one of the oldest members of the University 
of Pennsylvania Alumni. He is considered 
by many as the “father of American cricket.” 


The Georgetown Law School of Washington, 
D. C., has a valuable addition to its lecta*ing 
staff in Wade H. Ellis, assistant to the Attor- 
ney-General, who lectures on international 
and mining law. Another new instructor 
is Adolph A. Hoehling, Jr., who lectures on 
evidence. 


Secretary of {War James M. Dickinson 
was presented on September 28 with a gold 
medal ‘‘for heroic daring,” on behalf of the 
United States government, by Assistant 
Secretary of the Treasury Hilles. More than 
fourteen years ago he rescued James F. 
poy: a Detroit lawyer, from drowning in the 

etroit river. 


Roland B. Harvey of Baltimore, a gradu- 
ate of Johns Hopkins University and the 
Maryland University law school, has been 
appointed Secretary of Legation and Consul- 

eneral to Roumania and Servia, and secre- 
tary of the diplomatic agency in Bulgaria. 
Until a few years ago he was an assistant 
States Attorney. 


Ralph Otto, Mayor of Iowa City, Ia., has 
been chosen by the Ohio State Board of 
Education to take the place on the facult 
of the State University College of Law left 
vacant by Professor Lawrence M. Byers, 
who died early in the summer in London. 
Mayor Otto will not give up his duties as 
chief official of Iowa City. 


G. R. Hutchens of Cedartown, Ga., was 
appointed by Governor Brown, October 1, as 
a member of the Prison Commission to fill 
the vacancy caused by the death of Judge 
Turner of Eatonton. Mr. Hutchens is con- 
sidered one of the strongest as well as one of 
the best known lawyers in north Georgia. He 
is less than forty years of age. 


Adolph O. Eberhart, the new Governor of 
Minnesota, was born in Sweden thirty-eight 
a ago, but came to Minnesota in 1881. 

e studied law and worked hard for the 
success of the Republican party. He was 
at one time clerk oF the United States Courts 
and later was United States Commissioner 
for the District of Minnesota. In 1903 and 


1904 he was elected to the state senate 
In 1906 he was elected lieutenant-governg, 
and was re-elected in 1908. 


Mr. Edwin W. Smith of the law firm o 
Reed, Smith, Shaw & Beal, Pittsburgh, Py. 
and the classmate of President Willian 
Howard Taft of the Yale class of 1878, was 
appointed by President Taft as the repr. 
sentative of the United States at the thir 
international conference on maritime law, held 
at Brussels this fall. The other represen. 
tatives from the United States were Judge 
Walter C. Noyes of the United States Circuit 
Court, of New London, Conn., Charles ¢ 
Burlingham of New York city and former 
Governor A. J. Montague of Virginia. 


Bar Associations 


The Wilkes County Bar Association, a 
branch of the Georgia Bar Association, was 
formed September 15 at the courthouse in 
Washington, Ga. The following officers were 
elected: Hon. William Wynne, judge of the 
city court of Washington, president; Hon. 
F. H. Colley, vice-president; I. T. Irvin, Jr, 
secretary and treasurer. 


The Bar Association of San Francisco held 
its first quarterly dinner at the St. Francis 
September 15. Mr. C. H. Lindley, president, 
spoke on “The Sporting Theory of Justice.” 
Mr. F. H. Norcross, Chief Justice of Nevada, 
addressed the bar on ‘‘Criminal Law Reform.” 
Mr. Thomas E. Hayden spoke on “The 
a in Public Life,’’ and Mayor Edward 
R. Taylor made an informal address. 


The Allegheny County Bar Association, 
meeting at Pittsburgh October 1, unanimously 
adopted strong resolutions, on a motion of 
Attorney Charles D. Gillespie, condemning 
the proposed amendment to the Constitution 
of the State of Pennsylvania which provides 
that in cities’ election boards be appointed 
instead of elected. The amendment fails 
to say who shall appoint the board, and this, 
the lawyers allege, makes it a vicious propo- 
sition. 


The annual meeting of the Wisconsin State 
Bar Association was held in Milwaukee on 
August 31 and September 1. President Neal 
Brown opened the meeting with an address, 
in which he paid his respects to muckrakers. 
The annual address was delivered by S. S. 
Gregory of Chicago. Other addresses were 
“The ‘Spirit of Nullification and Secession in 
the Northern States,” by Robert Wild, Jr. 
of Milwaukee, and ‘‘Some Features of State 
Regulation of Public Utilities,” by John H. 
Roemer, State Rate Commissioner. The 
officers elected for the ensuing year were: 
President, James G. Flanders of Milwaukee; 
secretary, R. B. Mallo of Milwaukee; 
treasurer, J. S. Sanborn of Madison. 
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Necrology— The Bench 


udge W. G. Crowley of Smithville, Tenn., 
died September 10, at the age of eighty-three. 
He held the position of Chancellor of the Fifth 
Division of Tennessee for nineteen years. 


Judge H. H. Wallace of the forty-seventh 
judicial district, Texas, died September 13, 
at.Tascosa, Texas. He was the youngest 
district judge in Texas at the time of his 
appointment. 


Judge Henry W. Seney of Toledo, Ohio, 
died September 2 at the age of sixty-two years. 
Judge Seney had been twice elected circuit 
judge in the third judicial district of Ohio, 
resigning in 1895. 


Judge Benton G. Young of the Ohio 
Court of Common Pleas died suddenly at 
Marion, Ohio, August 31. He was serving his 
second term on the bench, and was said to be 
one of the most learned jurists in Ohio. 


udge Joseph Frease, who was one of the 
oldest members of the Ohio bar, died at Can- 
ton, O., September 3, at the age of eighty-two. 
He was Prosecuting Attorney and later 
Common Pleas Judge of Stark county. 


Judge Warren T. Sexton of the Superior 
Court of Butte County, Cal., died suddenly 
September 14. He was one of the best known 
attorneys in northern California. He was 
twice elected district attorney of Butte 
county. He was forty-eight years old. 


Gen. James Shackelford, for four years 
United States Judge for the District of Okla- 
homa and Indian Territory, from 1889 to 
1893, died September 7 at Port Huron, Mich. 
He was born July 7, 1827, at Danville, Ken- 
tucky, and was a brave officer in both the 
Mexican and Civil Wars. 


Judge C. H. Grote, county judge in Juneau 
ty, Wisconsin, for twenty years, died 
September 10, at Mauston, Wis. He came 
to this country from Germany in 1857. He 
tetired from the bench in 1890, and had 
reached the age of eighty years at the time 
of his death. 


Judge A. W. Patrick died in New Phila- 
delphia, O., September 26. He was eighty 
years old. He was county prosecuting attor- 
ney of Franklin county probate judge and 


State senator. He also was delegate to the 
national Democratic conventionin 1900 and 
teceived the Ohio indorsement for vice-presi- 
dent. For half a century he was a leading 
lawyer in Tuscarawas county. 


Judge M. H. Dent, formerly of the West 
Virginia Supreme Court bench, died at his 
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home at Grafton, West Virginia, September 
11. He was sixty years old. In 1892 he was 
elected to the West Virginia Supreme Court 
of Appeals for a twelve-year term as a Demo- 
crat. In 1906 he was defeated as Democratic 
candidate for Congress. 


Samuel Gustine Thompson, a prominent 
member of the Philadelphia bar, once for a 
short time Justice of the Supreme Court of 
Pennsylvania, died September 10 at Narra- 
_omn Pier, R. I., at the age of seventy-two. 

e was the son of James Thompson, late 
Chief Justice of the Supreme Court of Penn- 
sylvania, and was a native of Franklin, Penn. 


Judge Harvey B. Shiveley, one of the best 
known jurists in Indiana, died at Wabash, 
Ind., September 10. He was born in Preble 
County, Ohio. He was elected to the state 
legislature in 1882, and was elected judge 
of the Wabash Circuit Court in 1890, and again 
in 1896. During the twelve years of his ser- 
vice he never had a decision reversed by the 
Supreme Court until near the close of his last 
term. 


Judge Joseph Sydney Turner, Chairman of 
the Georgia Prison Commission, former legis- 
lator and ex-judge of the county court of 
Putnam, Ga., died at his home in Eatonton, 
Ga., September 29. Asa young man he taught 
in the Eatonton Academy and educated him- 
self at the Law School of the State University 
at Athens, Ga. He rapidly won laurels at 
the Bar, and when appointed Judge of Put- 
nam County was the youngest county judge 
in Georgia. 


Judge William L. Norwood, one of the 
most widely known jurists in North Carolina, 
died at his home in Waynesville September 
26. He was born in Asheville in 1841. At 
an early age his family moved to Waynesville. 
In 1896 he was elected judge of the Superior 
Court of Haywood county and held that office 
for six years, resigning in 1902. He was one 
of the most popular members of the North 
Carolina Bar Association, and was regarded 
as a learned member of the profession. 


Whittle Sams, Associate 
upreme Bench of Baltimore 
City, Md., for many years -goey s and then 
president, of the Maryland Bar Association, 
died September 5 in Atlantic City. Judge 
Sams was an expert on taxation, being for- 
merly President of the Appeal Tax Court 
and the author of a system of revision and 
equalization of assessments which put a stop 
to the lax methods prevailing before his 
elevation to the bench. Born in South Caro- 
lina in 1862, he had shown himself one of the 
most versatile members of the Maryland bar. 


Hon. Conwa 
Justice of the 


Judge Martin F. Morris, former Chief Jus- 
tice of the Court of —- of the District 
of Columbia, died in Washington September 
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13, at the age of seventy-five. He was born 
in Washington, December 3, 1834, and re- 
ceived his education in Georgetown University, 
ag so 1854. He appeared as counsel 
or John H. Surrat, one of the alleged con- 
spirators against President Lincoln, securing 
an acquittal. He was appointed Associate 
ustice of the Court of Appeals in 1893, and 
ter Chief Justice. He retired from the bench 
in 1905, and had since occupied himself with 
writing, as well as with the practice of law. 


Judge Eugene Williams of Waco, Texas, 
aged fifty-four years, dropped dead on a street 
car, in that town September 21. He was born 
in Gainesville, Ala., September 15, 1855. 
He attended the Virginia Military institute 
and the University of Virginia, receiving 
his law degree in 1877. He located in Waco 
in 1878. In the early eighties he was elected 
county attorney of McLennan county and 
was later appointed by the governor district 
judge of the nineteenth judicial district, to 
fill out the unexpired term of Judge B. W. 
Rimes, and afterwards, in 1886, was elected 
to the judgeship before the people. From 
1895 to 1905 he was general attorney in Texas 
for the American Cotton company. 


Judge Celora E. Martin, former Associate 
Judge of the Court of Appeals of New York 
State, died September 10 at his home in 
Binghamton, N. Y. He was born in New- 
port, N. Y., August 23, 1834. He was ad- 
mitted to the bar in 1856, and in 1877 he was 
elected to the Supreme Court bench. After 
eighteen years of service he resigned in order 
to become a candidate for the Court of Ap- 
peals in 1895. He served until 1904, when he 
retired under the age limit of seventy years. 
He wrote the opinion in the Percy-Gray race- 
track case, in which the validity of the act 

tmitting betting on race tracks in New 

ork was upheld by the Court of Appeals, 
and which was repealed by the passage of the 
Hart-Agnew law two years ago. 


Newton Webster Finley, former Chief Jus- 
tice of the Texas Court of Civil Appeals, for 
the fifth Supreme judicial district, died in 
Dallas, September 23. He was born in 
Lauderdale County, Mississippi, in 1854. In 
ee 1876, he was admitted to the bar by 

istrict Judge William H. Bonner, and prac- 
tised law at Tyler, Tex., until 1893, when 
Governor Hogg appointed him Associate Jus- 
tice of the Court of Civil Appeals of the fifth 
district, at Dallas. In 1894 he was elected to 
the same position. In 1897 he was appointed 
Chief Justice of the same court by Governor 
Culberson on the retirement of Chief Justice 
Lightfoot. In 1898 he was elected, and con- 
tinued in this position until April, 1900, when 
he resigned to re-enter the practice of law in 
Dallas, as the head of the firm of Finley, 
Harris, Etheridge & Knight, of which the 
present firm of Finley, Knight & Harris is 
the successor. He was a member of the 
board of regents of the University of Texas, 
and served in that capacity until he died. 
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Necrology—The Bar 


Henry Clay of Tamaroa, IIl., died Septem. 
ber 3, aged seventy-seven. He was well. 


known throughout the state, and was the 
oldest practising lawyer in Perry County, Il, 


William Bayard Van Rensselaer, president 
of the Albany, N. Y., Savings Bank, is dead, 
He was graduated from Harvard in 1879, 
spending the following year at the Harvard 
Law School. 


James B. K. Lee, a well-known patent 
lawyer of Manhattan, died September 18, aged 
thirty-eight, at Babylon, L.I. His part. 
ner was an elder brother, Lawrence. Mr. Lee 
was a graduate of Harvard. 


Thomas H. Robinson, a Chicago attorney, 
was found dead in bed September 20. He 
was thirty-eight years old and had practised 
law in Chicago since 1896, when he was gradu. 
ated from Harvard University. 


John R. Von Seggern, a lawyer well known 
in Cincinnati, O., died September 10 at the 
age of sixty-five. He was elected a state 
senator in 1897, and fathered a bill creating 
the insolvency court of Cincinnati. 


Charles H. Farnam died September 24 at 
Denver, Colorado. He was sixty-three years 
old and graduated from Yale in the class of 
1868. He then studied law at Columbia. He 
formerly practised in New York city. 


Charles Dorrance Foster of Wilkesbarre, 
Pa., died September 29, aged seventy-three 
years. He achieved success as a practitioner 
in the Orphans’ Court. He was also inter- 
ested in many large business affairs. He was 
elected a representative to the legislature in 
1883-84. 


Pierson C. Conklin, seventy years old, for 
many years a lawyer of Hamilton, O., died 
September 15. He was born in ~~ 0., 
January 24, 1833, and educated in Miami 
University, where he was an associate of 
President Benjamin Harrison. He was ad- 
mitted to practice in 1856. 


J. Warren Tryon of Reading, Pa., died 
recently at his home in Germantown, Pa., aged 
sixty-seven. He studied at the Harvard 
Law School and was admitted to the Berks 
bar in 1863. He took an active interest in 
county politics. During 1875 he was solicitor 
for the County Commissioners. 


George C. Greene, general counsel of the 
Lake Shore & Michigan Southern Railway, 
died September 13, at his home in Buffalo, 
at the age of seventy-six. Before his service 
as general counsel he was in the practice of 
law in Buffalo and Lockport, and was attor 
ney for the New York Central system for 
years. 
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H. B. Miller, a lawyer of Nashville, Tenn., 
died September 17. He was well known 
throughout the state on account of his con- 
nection with the legal department of the 
Nashville, Chattanooga & St. Louis Railway 
Company, and his former connection with the 
state comptroller’s office. 


ames J. Gray, a lawyer and Democratic 
itician, died at his home in Chicago, 
tember 2. In recent years he had trans- 
ferred his allegiance from the Democratic party 
to the Independence League. He was chair- 


man of its county central committee and ran 
astrong race as candidate for sheriff. 


James A. Douglas, a peeing siete of 

New York City, died at the Hotel Cecil, 

London, England, on September 7. He was 

born in Delaware County, New York, fifty- 

two years ago, and practised law for several 
ears in Delhi. He was connected with the 
w Reporting Company of New York. 


E. D. Martin of Baltimore, Md., died Sep- 
tember 20. Mr. Martin was a prominent law- 
yer of that city and head of the judicial de- 

ment of the Fidelity Trust Company. 

e formerly took an active part in politics, 
serving in the legislature. He was graduated 
from St. John’s College in the class of 1874. 


John A. F. Hey died September 22, at his 
home in Clarion, Pa. He was born in New 
Bethlehem, Pa.,in 1864. He was counsel for 
three national banks, two trust companies 
and several coal mining and other corpora- 
tions. He was a member of the Pennsylvania 
House of Representatives from 1897 to 1903. 


§. Proctor Thayer of North Adams, Mass., 
died September 2. He was born July 1, 1853,. 
and was a graduate of Williams College, and 
later of the law school of Boston University. 
He served a term in the Massachusetts senate, 
was special justice of the local court, and 
served in the state House of Representatives 
in 1880 and 1881. 


John Henry Colby, a Boston lawyer, and 
formerly a representative in the Massachusetts 
Iegislature, having also been a councilman 
and alderman in Boston, died of heart failure 
at Mount Vernon, N. H., September 11. He 
was born in Randolph, Mass., June 13, 1862. 
He was a graduate of Dartmouth College and 
of Boston University Law School. 


George Harvey Christy, aged seventy-three 
years, ofChristy & Christy, patent lawyers, died 
September 27 in Pittsburgh, Pa. Mr. Christy 
was bornin Kinsman, O., and was educated in 
the public and high schools and was graduated 
from the Western Reserve College, then at 
Hudson, O., now the Western Reserve Uni- 
versity of Cleveland. After serving in the 
Civil War he came to Pittsburgh and prac- 
tised law with William Bakewell. Later he 
took up the practice of patent law exclusively. 
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Joseph T. O’Neal, aged sixty-one years, 
who was one of the best-known attorneys of 
Louisville and a. died September 21 
at Louisville. He was local attorney for the 
Louisville and Nashville railroad, and repre- 
sented the Louisville and Eastern when it was 
first organized. He was born near Versailles, 
Woodford County, Ky., February 14, 1849. 


Albert Gimbacker of Ellsworth, Wis., one 
of the most prominent attorneys of the 
Pierce county bar, died September 18. He 
had been for several successive terms district 
attorney. He was born in Somerset, St. 
Croix County, Wis., and was fifty-two years 
of age. He studied law in the office of 
Senator Moses E. Clapp of Minnesota, and 
located at Hudson, Wis. 


Charles A. Greene ‘of the New York law 
firm of Underwood, Van Vorst & Hoyt, died 
September 25 at New Haven, Conn. He was 
thirty-four years of age, and a graduate of 
Yale, 1899, and the Yale Law School, 1902, 
He had been associated with this firm for 
five years, making a specialty of corporation 
law. He died on the eve of his intended 
marriage, and the ushers were chosen to act 
as pallbearers. 


Roger M. Lee of the firm of Lee & McMarty, 
Cleveland, Ohio, committed suicide, Septem- 
ber 2, by shooting. He was probably worried 
fe ill-health and the delay in trying his cases. 

e was about forty-four years old, and a 
graduate of the University of Michigan law 
department. Later he became the partner of 
Judge D. H. Tilden. Mr. Lee taught admir- 
alty law in the law department of the Western 
Reserve University. 


John Cornell Schenck, a former practising 
lawyer in Brooklyn, died at his home in that 
city September 29. Mr. Schenck was gradu- 
ated in law from Columbia College in 1860. 
In the early years of his active life he was 
town clerk for the township of New Lots, and 
later became Associate Justice of the Court of 
Common Pleas of Kings County. He was 
born in the old Schenck homestead, on Jamaica 
avenue, Brooklyn, on February 27, 1837. 


Murray F. Smith, a lawyer and politician 
of Vicksburg, Miss., died September 27. He 
was a member of the law firm of Smith, Hirsch 
& Landau, counsel for the Yazoo and Missis- 
sippi Valley railroad. In 1887 he was elected 
to represent Warren county in the lower house 
of the legislature and was a member of the 
constitutional convention of 1890. In 1896 
he was elected state senator. He was a dele- 
from the state at large to the national 

emocratic convention of 1892. 


The death of Governor John A. Johnson of 
Minnesota cut short the expectations of his 
friends that he would receive the Democratic 
nomination for the Presidency in 1912. The 
son of immigrant parents of no superior traits, 
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he was a self-made man, who became a 
political figure of national importance, whose 
influence was always exerted in support of 
wholesome ideals, and whose life, in the words 
of the Minneapolis Journal, “has left Minne- 
sota a legacy which she can never lose.” 


Edward Flint Brown, who had practised 
law in New York for more than forty-five 
years, died September 26. He was seventy 
omy old, and was born in Sebago, Cumber- 

nd county, Me. Mr. Brown was a graduate 
of Yale in 1863, and afterward spent a year 
in the Columbia Law School. For five years 
he was an examiner of candidates for the bar, 
and he was a member of the Committee of 
Character of the Bar Association. Later he 
acted as an examiner for the State Board of 
Law Examiners. He was well known as a 
reformer. 


James M. Flower, for many years one of the 
leading lawyers of the Northwest, died Sep- 
tember 3, in California. He was born March 
10, 1835, at Hannibal, Oswego County, N. Y., 
but removed with his father and mother to 
Wisconsin in the fall of 1844. He entered the 
preparatory school of the Wisconsin Univer- 
sity, and graduated in its second class. He 
was selected as clerk by the commissioners 
appointed to revise the Wisconsin statutes, 
and later served as police justice of Madison, 
Wis. In his law practice he was entrusted 
with the care of important corporation litiga- 
tion, and for forty-two oaaae Ee practised in 
Wisconsin and Illinois. 


Col. Joel B. Erhardt, president of the 
Lawyers’ Surety Company of New York, 
died suddenly September 8, of heart failure, 
at the Union League Club, New York City. 
He had been United States marshal for the 
southern district of New York, and Collector 
of the Port of New York from 1889 to 1893. 
Working his way as a youth through the 
University of Vermont, his first position after 
leaving college was as a school teacher at 
Upper Jay, N. Y., where the school was 
antag tun by a strapping big bully. 

oung Erhardt’s first act was to take off his 
coat and give the bully a thrashing, while the 
other pupils looked on and applauded. 


Edmond Kelly of North Mountain, Nyack, 
N. Y., formerly counsel for the Princess de 
Sagan, died in New York October 4. He 
was graduated from Columbia in the class of 
1870, and was a classmate of Seth Low. He 
removed his law office to Paris, where he 
became known as an authority on inter- 


national marriages. He was counselor to the 
United States embassy in that city and also 
represented the Equitable Life Assurance 
Company and the Panama canal interests. 
His real life work was socialistic rather than 
legal, however. He was the author of ‘‘The 
Tramp Problem,” ‘‘Evolution and Effort and 
Their Relation to Religion and Politics,” 
now used as a text-book at Harvard, ‘‘Gov- 
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ernment and Justice,” and “Government; or 
Human Evolution.” 


Colonel William R. Morrison, for many 
years a leader in the Democratic party anda 
veteran of the Mexican and ot oe died 
in Waterloo, Ill., September 29. Familiarly 
known as “Horizontal Bill,” he was born in 
Monroe County, IIl., in 1825, and was edu. 
cated in the public schools and at McKendree 
College. He took his seat in the 38th Con. 
gress, December, 1863. He failed of re-elec. 
tion, and practised law from 1865 until 1873, 
when he again entered Congress. In his 
career in Congress he was widely known as an 
advocate of radical tariff reduction. The 
bill of 1884 embodied the famous ‘“‘horizontal” 
reduction scheme. It was defeated by a 
slender majority. In 1885 Mr. Morrison 
was defeated for election to the Senate by 
John A. Logan. President Cleveland ap. 
pointed him a member of the Interstate Com- 
merce Commission in 1887, and he served 
until 1897, for the last six years being chair. 
man of the commission. 


The Administration Program with Regard to 
Interstate Commerce 


President Taft outlined the amendments 
to the Sherman act and interstate commerce 
law which he would ask Congress to enact, 
in a speech at Des Moines on September 20. 
His more important remarks are retained 
in the following greatly condensed abstract 
of his speech :-— 

“‘One of the defects of the present interstate 
commerce law is the delay entailed by liti- 
gation in the court over the correctness of 
the orders of the Interstate Commerce Com- 
mission. It is proposed now by a number of 
gentlemen of my cabinet who have conferred 
with some members of the Interstate Com- 
merce Commission to create a separate inter- 
state commerce court of five members, which 
shall sit in Washington and which shall be 
the only court to which petitions to set aside 
or nullify the orders of the Interstate com- 
merce Commission can be made. I am 
strongly inclined to think that such court, 
except that an appeal ought to lie from it 
to the Supreme Court, will serve the purpose 
of expedition and the despatch of business 
in respect to the orders of the Commission. 

““A second change in the interstate com- 
merce law ought to give to the commission 
the power to hear and entertain complaints 
against unjust classification of merchandise 
for transportation. It is proposed now to 
authorize the commission to postpone the 
date at which a new rate classification is to 
take effect, provided that within thirty days 
of the date of the order a complaint be filed 
that such rate of classification is unreasonable 
or unjust. I am inclined to think that this is 
a fair change in the provisions of law. 

“A third amendment should provide that 
the commission may, by order, suspend, 
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modify or annul any changes in the rules or 
regulations which impose undue burdens on 
shippers. Another most important amend- 
ment is a prohibition against any interstate 
railroad company holding stock in any come 
ting railroad and the further amendment 
that no railroad engaged in interstate com- 
merce shall issue additional stock except 
with the approval of the commission, based 
upon a finding by the commission that the 
same are issued, first, for purposes authorized 
by law, and, second, for a price not less than 
for stock and not less than the reasonable 
market value for bonds. By these provisions 
we shall gradually abolish that evil which 
is involved in the union of competing roads 
by one road owning the stock of another; 
and we shall prevent the over-issue of stock 
and bonds. 

“All combinations to suppress competition, 
or to maintain a monopoly in whole or in 
part of interstate trade are, and should be, 
in violation of the anti-trust law and should 
be punished as such; and there is no room 
for the expression reasonable or unreasonable, 
in this general view of the statute. If the 
statute were limited to combinations to 
restrain trade with intent to monopolize 
interstate trade, it would probably not include 
within it denunciation of the boycott against 
goods going into interstate trade, because 
such a boycott is a restraint against inter- 
state trade not with intent to suppress com- 
petition. 

“It would probably seem wise to establish 
an accusatory bureau in the department 
of justice to institute prosecutions for viola- 
tions of the interstate commerce law and of 
the anti-trust law, while it would be wise 
to continue the bureau of ——— en- 
larging its scope somewhat perhaps to main- 
tain the registration of corporations and the 
investigation into their operations so far as 
interstate trade is concerned. 

“It has been found most difficult to separate 
the administrative from the quasi-judicial 
functions of the Interstate Commerce Com- 
mission; but it is thought that it would be 
wise to take away from them any responsibility 
in regard to the investigation of the validity 
of their orders before the Interstate Commerce 
Commission court and to leave the mainten- 
ance of those orders to the Department of 
ustice when the appeal comes on to be heard 
in the court.” 


Crime and Criminal Law 


A committee of leading lawyers and busi- 
ness men, judges and professors in the State 
University, all of Madison, Wis., are organiz- 
ing a Wisconsin Conference on Criminal Law 
and Criminology, to be held at the University 
of Wisconsin November 26-27. Edward 
A. Ross, Professor of Sociology in the State 
University, and Vice-President of the Ameri- 
can Institute of Criminal Law and Criminology 
organized at Chicago last June, is taking a 
ne part in the preparations for the 

mference. The principal subject-matter 
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of the program will be the recommendations 
of the three sections of the National Confer- 
ence on Criminal Law and Criminology held 
at Chicago. After organization and an 
address by Roscoe Pound, Professor of Law 
in the University of Chicago, the Conference 
will break up into several committees to 
which will be referred groups of related 
proposals. At the conclusion an address will 
be given by Professor J. H. Wigmore, Dean 
of the Northwestern University Law School 
and President of the American Institute of 
Criminal Law and Criminology. 


The report of C. H. McGlasson, of the de- 
partment of prisons and prisoners, to the 
Attorney-General of ieaenieuie, shows con- 
ditions at the Western Penitentiary of Penn- 
sylvania so distressing as to demand the con- 
sideration of the proper public authorities, 
and the transfer of all federal prisoners. The 
population of the penitentiary was reported 
to be 1301 by Wade Ellis, as acting head 
of the Department of Justice. ‘‘Of this num- 
ber more than half are at all times idle, and 
more than half are confined twoinacell. The 
cells are unusually small, and the cots take up 
almost the eritire length of each, the room 
for moving about being a space eight feet 
long and eighteen inches wide. There are 
more than three hundred prisoners suffering 
from tuberculosis, and seventy-nine cells are 
now occupied by those showing advanced 
stages of this disease. The prison is filled 
with vermin of all kinds.” 


Miscellaneous 


The International Congress of Maritime 
Law opened at Brussels, Belgium, Sept. 28. 
M. Beernart, former Belgian minister of state, 
presided, and twenty-five countries, including 
the United States, were represented. The 
questions submitted included new rules relat- 
ing to collisions and assistance to distressed 
vessels, and regulations dealing with the privi- 
leges and liabilities of ship-owners. The 
majority of the countries had already signi- 
fied their acceptance of the propositions 
formulated. 


In an investigation of the affairs of the 
American Sugar Refining Company under- 
taken at the request of the Boston stock- 
holders, it developed that a large majority 
of the whole capitalization of $90,000,000 was 
held by investors in the New England states. 
The report stated that the margin of profit 
in refining had been materially reduced by 
competition, but that the company’s income 
from other sources fully offset this loss, and 
stockholders need feel no uneasiness regarding 
the earning power of the corporation. 


The International Tax Association at the 
Conference on State and Local Taxation held 
under its auspices at Louisville, Ky., late in 
September, adopted resolutions referring the 
corporation tax law to a meeting of Governors 
of all the states which the Association asked 
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be called by Governor Willson of Kentucky. 


The chairman of the resolutions committee, 
Professor Charles J. Bullock of Harvard Uni- 
versity, announced that the committee had 
found the adjustment of national to state and 
local taxation a matter of such vital concern, 

uiring such serious consideration on the 
side of both the state and the federal govern- 
ments, that the Association could do no 
better than this. The Association resolved, 
moreover, to disclaim any inclination to dis- 
cuss the federal income and corporation tax 
questions from a political partisan as opposed 
to a scientific standpoint. Committees will 
investigate as to whether the “failure of the 
general property tax is due to defects in the 
system, or to weakness in its administration,” 
and also the taxation of insurance companies. 


Dr. Otto Friedrich Gierke, Professor of 
German Law in the University of Berlin, 
and a delegate attending the recent inaugural 
ceremonies at Harvard University, gave 
the initial Lowell Institute lecture on Octo- 
ber 4 in Boston, describing the principles 
underlying the government of the German 
Empire. The difference between American 
ublic law and German, he maintained, is 
ess significant than that between the German 
and the English, or the American and the 
French. The fact of Great Britain having 
no written constitution he considered a 
fundamental difference between that nation 
and the United States. The President, he 
said, is more powerful than the Kaiser, the 
latter being no true monarch, except as King 
of Prussia. He referred to there being sur- 
rising resemblances in spite of the differences 
Seawete the republican and the monarchical 
forms of government. Under both govern- 
ments the people regard the constitution 
with sacred feelings, and whether German 
or American attribute the rapid growth of 
the country to the powerful unity due to it. 


The inauguration of Abbott Lawrence 
Lowell, LL.D., as president of Harvard 
University, on October 7, was not without 
interest purely from a legal standpoint. Mr. 
Lowell’s high attainments as a scholar in 
olitical and legal science rendered him the 
Ftting host of an assemblage of distinguished 
delegates from over all the world among 
whom were several jurists of world-wide 
distinction. The new president’s recognition 
of the important place which legal scholarship 
occupies in modern civilization was evinced 
in his characterization of those on whom 
were conferred honorary degrees. The 
Rt. Hon. James Bryce was referred to as 
“guide honored and beloved by all students 
of political science, Professor Otto Gierke 
of Berlin was lauded for his “‘unmatched 
knowledge of legal and political thought 
since the Middle Ages,” Professor Frank J. 
Goodnow of Columbia was described as 
“clear of brain and tireless of work” as an 
expounder of administrative law and muni- 
cipal government, Dean John H. Wigmore 
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of Northwestern University was epigrammat. 
ically characterized “‘a jurist in a day when 
lawyers are many and jurists rare,” and 
President Henry P. Judson of the University 
of Chicago was spoken of as a scholar in law 
and political science.” With the exception 
of Ambassador Bryce, who received the 
degree of Doctor of Letters, the foregoing 
delegates were all awarded the honorary 
degree of Doctor of Laws. 


The speech delivered by President Taft at 
Chicago on September 16 is important be- 
cause of his reiterated emphasis on the evils 
of our court procedure. e devoted the first 
half of his speech to the subject of labor and 
said he intended to recommend to Congress 
in his first message legislation to carry out 
the platform promise as to injunctions— 
that no injunction or restraining order be 
issued without notice except where irre. 
parable damage would result from delay, in 
which case a speedy hearing should be granted. 
He considered, however, that the present 
administration of both civil and criminal 
law furnished much more ground for com- 
plaint and more need for reform than the 
decisions in injunction cases. The tendency 
of legislation in this country, he said, was 
to deprive the judge of his power to control 
the trial and to permit the jury to follow 
its own sweet will, with the consequence 
of a needlessly protracted trial. He thought 
that one of the serious defects of our criminal 
procedure was the system which enabled 
counsel ‘“‘to mouse through the record to 
find errors that in the trial seemed of little 
account but are developed into great in- 
justices in the court of appeal. A judgeship 
is a great office,’ said the President, ‘and 
the man who holds it should exercise great 
power, and he ought to be allowed to exercise 
that in a trial by jury.’’ As for our civil 
procedure, ‘‘there is undue delay, and this 
always works for the benefit of the man 
with the longest purse.” He thought tha 
appeals should be limited in cases involvi 
small sums so that there should be a fina 
decision in the lower court, giving the poor 
man the advantage of speedy justice before 
his resources have become exhausted by 
litigation. In reducing the cost of litigation, 
“Congress and the federal courts have not 
set a good example.’’ While suits at law 
and in equity probably could not be united 
in one form of action in the federal courts, 
procedure, he believed, could be greatly 
simplified. He conceived the time ripe for 
the appointment of a Congressional com- 
mission to investigate the law’s delays in 
the federal courts and to report a system 
“which shall not only secure quick and cheap 
justice to the litigants in the federal courts, 
ut shall offer a model to the legislatures and 
courts of the states by the use of which they 
can themselves institute reforms.” As one 
means of cheapening litigation President 
Taft favored the abolition of payment of 
court officers by fees. 
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Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 





Frida FRAZIER & MABRY =°™P8 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 


Suite 6-7-8 Hampton Block 


Mexico Mexico City 


OHNSON & GALSTON 
Edwin J. 23 nson, Clarence G. Galston, Edw. Schuster 
IC. MIGUEL BOLANOS CACHO 
49 Wall Street 
New York City 


Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 


Av. Independencial0 Counsel 
Mexico City 


Minnesota 








New Jersey Paterson and Passaic 
BILDER & BILDER 
Lawyers 150 Second St. 
Passaic 


Romaine Bldg. 
Paterson 





Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 





New York 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 


Buffalo 











Iowa Algona 
HARRINGTON & DICKINSON 
Lawyers 
T. P. Harrington L. J. Dickinson, County Attorney 
Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
Casco Bank Building 191 Middle Street 


Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


Massachusetts 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 


Massachusetts 
DANA S. SYLVESTER 
Attorney and Counsellor-at-Law 
6 Beacon Street, Rooms 703-705 








Lynn 





Boston 





New York New York City 
BERLINICKE & ADAMS 
Attorneys and Counsellors-at-Law 
220 Broadway 





New York Syracuse 
SHEA & SHEA 
Attorneys and Counsellors-at-Law 


418-420 Kirk Building 








North Carolina Charlotte 
F. M. SIMMONS 
Attorney-at-Law 
Realty Building 

Oregon Portland 


Ss. S. HUMPHREY 
Commercial and Real Estate Law 
Collection Department Incorporated 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 
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Philippine Islands Manila 
JOS. N. WOLFSON 
Commercial Law and Corporation Practice 


No. 39 Plaza de Cervantes 


Washington Tacoma 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 
309-10 Bernice Building 





Montreal 
JOHN J. CREELMAN, B.C.L. 
Barrister, Solicitor, etc. 
Merchants Bank Building, St. James Street 


Quebec 


West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 





Washington Seattle 
SAMUEL J. WETTRICK 
Attorney-at-Law 
333-4-5 New York Block 





Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 


——. 








PUBLISH YOUR WRITINCS 


If you have written a novel—short story—a poem 
or a book of poems—or if you are a doctor, lawyer, 
professor, clergyman or politician, and wish to publish 
a small edition of your writings—technical and scien- 
tific articles—speeches, addresses or sermons in hand- 
some book form at a cost ranging from $6 to$50. For 
full information address 
D. C. BARTHOLOMEW CO., 103 Hanover St., Boston 

ents wanted. y 
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DISTRICT OF COLUMBIA Washington 


PATENTS 


Business from non-resident attorneys especially 
solicited. Highest references; best services. Counat 
having clients who wish to patent inventions are in. 
vited to write for full particulars and information. 
WATSON E. COLEMAN 


Washington, D. C, 
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Laborers Worthy of Their Hire 


THE Bowery Mission Free Labor Bureau is pre- 

pared to supply any number of men, for any 
kind of labor, at a moment’s notice. Within the 
past twelve months their cashier has paid out 
$1,453.86 for railroad expenses on thousands of 
worthy, willing and able-bodied men, to all parts 
of the country. Address 


JOHN C. EARL, Financial Secretary 
92 Bible House New York City 
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Bench and Bar Review Company 
of Tacoma, Washington 
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